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GENERAL AVIATION ACCIDENT LIABILITY 
STANDARDS ACT OF 1989 



WEDNESDAY, JUNE 21, 1989 

U.S. Senate, 
commtitee on commerce, science, and transportation, 

Subcommittee on Aviation, 

Washin^on, DC. 
The subcommittee met at 9:32 a.m. in room SR-301, Russell 
Senate Office Building, Hon. Wendell H. Ford [chairman of the 
subcommittee] presiding. 

Staff members assigned to this hearing: Steve Palmer, senior pro- 
fessional staff member; Linda Lance, staff counsel; and John Tim- 
mons, minority staff counsel. 

OPENING STATEMENT BY SENATOR FORD 

Senator Ford. Good morning, ladies and gentlemen. 

Today's hearing marks the third time since the 99th Congress 
that the Aviation Subcommittee has attempted to revitalize the 
health of the generfil aviation industry. To that point, this hearing 
is to consider S. 640, the General Aviation Accident Liability 
Standards Act of 1989, which I am pleased to join the former chsur- 
man of this subcommittee. Senator Kassebaum, in sponsorii^. 

Maybe the third time will be charm, Senator. 

As Aviation Subcommittee chmrman, I remain more convinced 
than ever that product liability legislation is needed to edd the gen- 
eral aviation manufacturing industry. Product liability costs con- 
tinue to be the single biggest factor affecting the cost of new gener- 
al aviation aircrsift. And these cost increases have occurred despite 
the fact that the safety record for general aviation aircraft has im- 
proved consistently over the last decade. 

It may help if I briefly illustrate how these costs have skyrocket- 
ed. In the past decade, the genercil aviation industry has endured 
an 875 percent increase in product liability litigation costs, from 
$24 million to $209 million, despite the ever-improving safety 
record. 

The impact of these liability coste on the general aviation indus- 
try has been well documented. But the shear magnitude of those 
cost increases makes them worth repeating: sales of general avia- 
tion aircraft manufactured in this counti? have declined from 
almost 18,000 units in 1978 to only 1143 in 1988. 

The domestic manufacturing base for general aviation aircraft 

has been devastated by these high liability costs. As a result, em< 

ployment has plummeted, as enUre aircretft model lines have been 

(1) 
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discontinued and factories closed. Foreign mfuiufacturers have 
moved to fill the void left by our U.S. compeinies. 

And as costs increase, the pool of prospective young people who 
csai afford to take up flying continues to shrink. 

Clearly, action must be taken to save our general aviation indus- 
try. Enacting legislation to establish Federal liability standards for 
the general aviation manufacturing industry is a significant step, 
in my opinion, that must be taken. And it is my sincere hope that 
this time we will be successful. 

Senator McCain. 

OPENING STATEMENT BY SENATOR McCAIN 

Senator McCain. Thank you, Mr. Chairman. And Mr. Chairman, 
I would like to thank you for holding this hearing and your very 
vital support for this legislation. I would also like to express my 
appreciation to our colleague. Senator Kassebaum, and our friend 
and colleague from the other side, Congressman Glickman, who 
have both played an incredibly vital leadership role on this very 
important issue. 

I think it might also be well to point out, though both individuals 
represent a state where general aviation is a very important part 
of their economy, I am convinced that their involvement and their 
dedication on this issue far transcends that aspect of their repre- 
sentation, and I am very appreciative. 

Mr. Chairman, I will be brief. This is, as you mentioned, the 
third Congress in a row we have taken on this measure. While it 
might seem to be a narrowly focused piece of legislation, I think it 
is part of a much latter picture. 

Aviation is clearly the most prominent mode of transportation 
today. It will have greater prominence in the nineties and beyond 
as we enter the international marketplace. A key ingredient to this 
is of course pilots. There is a demand on the part of the airlines for 
some 6,000 pilots this year. The militeiry will produce 2500. 

I remember with vivid clarity when Mr. Frank Borman testified 
before our subcommittee a couple of years ago and told us how, 
upon his return to general aviation, he has seen the virtuEil disap- 
pearance of the ability of young Americans to learn to fly air- 
planes, aa opfwsed to his generation and indeed mine. 

And he, correctly, laid this on the issue of aviation liability, prod- 
uct liability. It is just too expensive nowadays for young men and 
women to learn to fly airplanes. 

Unless we regenerate general aviation, unless we give a rebirth 
to the ability of young men and women to fly airplanes, we are 
going to face a crisis in pilots as airlines continue to expand and 
the demand for pilots continues to expand. 

I would just like to mention in passing, Mr. Chairman, as usufd 
the Trial Lawyers of America show absolutely no desire whatso- 
ever to compromise. They have shown no admission that there is 
even a problem, and frankly one of the most distasteful statements 
that I have read in my short seven years as a member of Congress 
is that of the Association of Trial Lawyers of America. 

I think that the greed and selfishness they have displayed on this 
issue does them no credit, and I look forward to analyzing in detail 
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this statement and to showing the Americeui people how again we 
have seen absolutely no willingness to come to any kind of agree- 
ment or compromise on this issue. 

They should be ashamed. 

Thank you, Mr. Chairman. 

Senator Fobd. Thzmk you, Senator. 

Without objection, Senator McCain, I am going to file for the 
record hearing trEmscript on S. 473 that we conducted in the 100th 
Congress on the general aviation accident liability standards. That 
was in December, 1987. I want to file that for the record, so that 
will be included in our deliberations during the 101st Congress. 

I am very pleased this morning to begin with two fine witnesses: 
the former chairman and then the ranking member of our Avia- 
tion Subcommittee. Then she gave up on us and went on to other 
things. But we are delighted to have you here this morning, Mrs. 
Kassebaum. 

Senator Kassebaum. Mr. Chairman, I would never give up on 
you. In fact, I am just delighted that you and Senator McCain are 
in charge, and I would like to yield my time Grat to comment to 
Coi^ressman Dan Glickman, because he is in the middle of impor- 
tant business over in the House, a caucus meeting. 

Senator Fokd. Why is it their business is so important and we 
have to yield? I have never understood that. 

Go ahead, Dan. 

Senator Kassebaum. When the Democrats are trying to sort 
something out, that is important business, Mr. Chairman. 

Senator Ford. Well, it is better than — well, I will not say any 
more. 

[The bill follows:] 
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S.640 



To regulftte inlerBtKte commerce by providing for uniform standards of liability for 
harm arising out of general aviation accidents. 



IN THE SENATE OF THE UNITED STATES 

Habch 16 (legislative day, Januaby 3), 19B9 
Mn. Eabbbbahh (for heraell, Mr. Bond, Ht. Chapbb, Hr. Danpobtk, Ut. 
DOLB, Mr. BxON, Mr. FoBD, Mr. Gabn, Mr. Hatch, Mr. Heinz, Mr. 
HUMPHBBV, Hr. Inouts, Mr. Eabten, Mr. Kbbbt, Mr. Lott, Mr, 
McCain, Mr. Pell, Mr. Pbesslbb, Mr. Rudhan, Mr. Sthhb, Hr, 
Wallop, and Mr. Wilson) mtroduced the following bill; wblcb was read 
twice and referred to the Committee on Commerce, Science, and Transporta- 



A BILL 

To regulate interstate commerce by providing for uniform stand- 
ards of liability for harm arising out of general aviation 
accidents. 

1 Be it enacted by the Senate and House of Repreaenta- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "General Aviation Acci- 

4 dentLiability Standards Act of 1989". 

5 FINDINGS AND PUBP08B 

3 Sec. 2. (a) The Congress finds that— 
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2 

1 (1) transportation by air of passengers continues 

3 to comprise an increasingly important component of the 

3 Nation's overall transportation system; 

4 (2) although the incidence of injuries to passen- 

5 gers in general aviation accidents has decreased, the 

6 number of general aviation accident liability claims 

7 against generaJ aviation urcraft manufacturers and the 

8 amount of damages sought in such claims is increasing 

9 at disproportionate rates, beyond any relationship to 

10 the quality of the aircraft manufactured and in use; 

1 1 (3) the current system for determining hability and 

12 damages for compensating individuals injured in gener- 

13 al aviation accidents is inadequate; 

14 (4) competent general aviation manufacturers EUid 

15 component part manufacturers are ceasing or limiting 

16 production of general aviation aircraft or some models 

17 of such furcraft because of the increasing costs and un- 

18 availability of product liability insurance; 

19 (5) the increase in the number of liability dfdms 

20 and the size of awards tmd settlements, and the exces- 

21 sive time and expense devoted to the resolution of such 

22 claims, impose a substantial economic burden on gener- 

23 bI aviation manufacturers and their dealers; 

24 (6) the Federal Government has an interest in the 

25 general aviation accident liability system because the 
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1 Federal Government has established a comprehensive 

2 system for regulating general aviation, including — 

3 (A) establishing standards for design, con- 

4 struction, and certiBcation of general aviation air- 

5 craft, 

6 (B) establishing standards for maintenance of 

7 aircraft, licensing of repur facilities, and licensing 

8 of persons who may perform or approve mtunte- 

9 nance, repairs, and inspections, 

10 (C) establishing standards for training and li- 

11 censing of pilots, 

12 (D) establishing a comprehensive air control 

13 system, 

14 (E) conducting investigations to determine 

15 the probable cause of aviation accidents and pre- 

16 vent future accidents, and 

17 (F) conducting other activities necessary to 

18 assure a safe air transportation system; 

19 and this Federal system is the exclusive legal authority 

20 for regulating aviation operations and safety; 

21 (7) it is in the national interest to reduce unneces- 

22 sary expenditures related to general aviation accident 

23 liabihty claims while providing more rapid and more ef- 

24 ficient compensation for individuals harmed in general 

25 aviation accidents; and 
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1 (8) Federal action to reform the general aviation 

2 accident liability system will result in — 

3 (A) the maintenance of airworthy general 

4 aviation aircraft; and 

5 (B) a more rational general aviation accident 

6 liability system. 

7 (b) It is the purpose of this Act to establish standards for 

8 determiniiig liability for harm arising out of general aviation 

9 accidents. 

10 DEFINITIONS 

11 Sec. 3. As used in this Act, the term — 

12 (1) "Administrator" means the Administrator of 

13 the Federal Aviation Administration; 

14 (2) "clumant" means any person who brings a 

15 general aviation accident liability action subject to this 

16 Act, and any person on whose behalf such an action is 

17 brought, including — 

18 (A) the claimant's decedent; and 

19 (B) the claimant's parent or guardian, if the 

20 action is brought through or on behalf of a minor 

21 or incompetent; 

32 (3) "general aviation accident" means any acci- 

23 dent which arises out of the operation of any general 

24 aviation urcraft and which results in harm; 

25 (4) "general aviation aircraft" means any aircraft 

26 for which a type certificate or an airworthiness certifi- 
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5 

1 cate has been issued by the Administrator under the 

2 Federal Aviation Act of 1958 (49 App. TJ.S.C. 1301 et 

3 seq.) which, at the time such certificate was originally 

4 issued, had a maTtimi im seating capacity of fewer than 

5 twenty passengers, and which is not, at the tune of the 

6 accident, engaged in scheduled passenger carrying op- 

7 erations as defined iii regulations issued mider the Fed- 

8 eral Aviation Act of 1958 (49 U.S.C. 1301 et seq.); 

9 (5) "general aviation manufacturer" means — 

10 (A) the builder or manufacturer of the fur- 

1 1 frame of a general aviation wreraft; 

12 (B) the manufacturer of the engine of a gen- 

13 eral aviation aircraft; and 

14 (C) the manufacturer of any system, compo- 

15 nent, subassembly, or other part of a general 

16 aviation aircraft; 

17 (6) "harm" means — 

18 (A) property damage or bodily injury sus- 

19 tained by a person; 

20 (B) death resulting from such bodily injury; 

21 (G) pun and suffering which is caused by 

22 such bodily injury; and 

23 (D) emotional harm (including bereavement 

24 and loss of ejection, care, or society) which is 

25 caused by such bodily injury; 
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1 (7) "product" means a general aviation aircraft 

2 and any system, component, subassembly, or other part 

3 of a general aviation aircrait; and 

4 (8) "property damage" means physical injury to 

5 tangible property, including loss of use of tangible 

6 property. 

7 pbebuption: applioabilitt 

8 Sec. 4. (a) This Act supersedes ajiy State law regarding 

9 recovery, under any legal theoiy, for harm arising out of a 

10 general aviation accident, to the ext«nt that this Act estab- 

11 lishes a rule of law or procedure applicable to the claim. 

12 (b) Nothing in this Act shall be construed to supersede 

13 or to waive or affect any defense of sovereign immunity as- 

14 serted by the United States or any State. 

15 (c) Nothing in this Act shall be construed to affect the 

16 liability of a manufacturer, owner, or operator of any aircraft 

17 that is not a general aviation aircraft, or a person who re- 

18 purs, munUuns, or provides any other support for any wr- 

19 craft that is not a general aviation aircraft, for damages for 

20 harm arising out of the operation of an aircraft that is not a 

21 general aviation aircraft. 

22 (d) No right of action for harm exists under this Act if 

23 that right would be inconsistent with the provisions of any 

24 apphcable workers' compensation law. 

25 (e) The provisions of this Act shall apply only to — 



Digitized byGoOgIC 



10 



7 

1 (1) any manufftCturer, owner, or operator of any 

2 general aviation furcraft, and any person who repairs, 

3 maintains, or provides any other support for such an 

4 aircraft; 

5 (2) any occupant of a general aviation aircraft at 

6 the time of a general aviation accident, and any person 

7 who brings an action for harm caused by such accident 

8 on behalf of such occupant; and 

9 (3) any nonoccupant of a general aviation aircraft 

10 at the time of a general aviation accident, only if such 

11 nonoccupant is bringing an action for harm caused by 

12 such accident which arises out of the barm to an occu- 

13 pant of such aircraft at the time of such accident. 

14 UNIFORM 8TANDAED8 OF LIABILITT FOB OBNBBAL 

15 AVIATION ACCIDENTS 

16 Sbc. 5. (a) Any person cluming damages for harm aris- 

17 ing out of a general aviation accident may bring an action 

18 against a party and may recover damages from such party, if 

19 such party was negligent and such negligence is a proximate 

20 cause of the claimant's harm. 

21 (b)(1) Any person claiming damages for harm arising out 

22 of a general aviation accident may bring an action against a 

23 general aviation manufacturer of a product and may recover 

24 damages from such general aviation manufacturer if — 

25 (A) the product, when it left the control of the 

26 manufacturer, was in a defective condition unreason- 
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1 ably dtungerous for its intended purpose, according to 

2 engineering and manufacturing practices which were 

3 reasonably feasible; 

4 (B) the defective condition is a proximate cause of 

5 the claimant's harm; and 

6 (C) the general aviation furcraft was being used at 

7 the time of the accident for a purpose and in a manner 

8 for which it was designed and manufactured. 

9 (2) Any person claiming damages for harm arising out of 

10 a general aviation accident may bring an action agunst a 

1 1 genera] aviation manufacturer of a product and may recover 

12 damages from such general aviation manufacturer if — 

13 (A) at the time the product left the control of the 

14 manufacturer, the manufacturer — 

15 (i) knew, or in the exercise of reasonable 

16 care should have known, about a danger connect- 

17 ed with the product that caused the claimant's 

18 harm; and 

19 (ii) faUed to provide the warnings or instnic- 

20 tiona that a person exercising reasonable care 

21 would have provided with respect to the danger 

22 which caused the harm aileged by the claimant, 

23 unless such warnings or instructions, if provided, 

24 would not have materially affected the conduct of 

25 the user of the product; or 
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1 (B) after the product left the control of the gener- 

2 al aviation manufacturer, the manufacturer — 

3 (i) knew, or in the exerciae of reasonable 

4 care should have known, about the danger which 

5 caused the claimant's harm; and 

6 (ii) failed to take reasonable steps to provide 

7 warnings or inatructiong, after the manufacture of 

8 the product, which would have been provided by a 

9 person exercising reasonable care, unless such 

10 warnings or instructions, if provided, would not 

11 have materially affected the conduct of the prod- 

12 uct user; 

13 and the failure to provide warnings or instructions described 

14 in subparagraph (A) or (B) of this paragraph is a proximate 

15 cause of the cl^msut's harm. 

16 (3) Any person claiming damages for barm arising out of 

17 general aviation accident may bring an action against a gen- 

18 eral aviation manufacturer of a product and may recover 

19 damages from such general aviation manufacturer if — 

20 (A) the manufacturer made an express warranty 

21 with respect to the product; 

22 (B) such warranty relates to that aspect of the 

23 product which caused the harm; 

24 (C) the product failed to conform to such warran- 

25 ty; and 
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1 (D) the failure of the product to confonn to such 

2 warranty is a proximate cause of the claimant's harm. 

3 (cKl) In an action governed by subsection (b) of this 

4 section, a general aviation manufacturer shall not be liable if 

5 such manufacturer proves, by a preponderance of the evi- 

6 dence, that — 

7 (A) the defective condition could have been cor- 

8 rooted by compliance with action described in an fur- 

9 worthiness directive issued by the Administrator or a 

10 service bulletin issued by the manufacturer of the prod- 

11 uct; and 

12 (B) such directive or service bulletin was issued at 
IS a reasonable time before the date of the accident and 

14 after the product left the control of the general aviation 

15 manufacturer. 

16 (2) In any action governed by subsection (b) of this sec- 

17 tion, evidence of compUance with standardB, conditions or/ 

18 Bpecnfications established, adopted or approved by the FedeI^ 

19 al Aviation Administration shall be admissible with regard to 

20 whether the product was defective and unreasonably danger- 

21 ous for its intended purpose. 

22 COMPASATIVB BESPONSIBILITT 

23 Sec. 6. (a) All actions for harm arising out of a general 

24 aviation accident shall be governed by the principles of com- 

25 parative responsibility. Comparative responsibility attributed 

26 to the claimant's conduct shall not bar recovery in an action 

BMon 
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1 under this Act, but shall reduce any damages awarded to the 

2 claimant in an amount proportionate to the responsibility of 

3 the claimant. The trier of fact shall determine comparative 

4 responsibility by making findings indicating the percentage of 

5 total responsibility for the claimant's harm attributable to the 

6 claimant, each defendant, each third-party defendant, and 

7 any other person not a party to the action. 

8 (b) Except as provided in subsection (c) of this section, a 

9 defendant is severally but not jointly liable in any action for 

10 hum arising out of a general aviation accident, and the Uabil- 

11 ity of any defendant in any such action shall be determined 
- 12 on the basis of such defendant's proportionate share of re- 

13 sponsibility for the claimant's harm. 

14 (c) In any action for barm arising out of a general avia- 

15 tion accident — 

16 (1) a general aviation manufacturer who is the 

17 builder or manufacturer of the au^rame of the general 

18 aviation urcraft involved is jointly and severally liable 

19 for harm caused by a defective system, component, 

20 subassembly, or other part of such aircraft that the 

21 manufacturer instidled or certified as part of the origi- 
23 nal type design for such aircraft; and 

23 (2) a general aviation manufacturer who is the 

24 manufacturer of a system or component of the general 

25 aviation aircraft involved is jointly and severally liable 
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1 for damages caused by a defective subassembly or 

2 other part of such system or component. 

3 (d) A general aviation manufacturer and any other 

4 person jointly liable under subsection (c) of this section shall 

5 have the right to bring an action for mdemnity or contribu- 

6 tion against any person with whom they are jointly liable 

7 under subsection (c) of this section. 

8 TME LIMITATION ON LIABILITY 

9 Sec. 7. (a) Except as provided in subsection (b) of this 

10 section, no civil action for harm arising out of a general avia- 

11 tion accident which is brought against a general aviation 

12 manufacturer may be brought for harm which is alleged to 

13 have been caused by an aircraft or a system, component, aub- 

14 assembly, or other part of an aircraft and which occurs more 

15 than — 

16 (1) twenty years from — 

17 (A) the date of delivery of the ^rcraft to its 

18 first purchaser or lessee, if delivered directly from 

19 the manufacturer; or 

20 (B) the date of first delivery of the aircraft to 

21 a person engaged in the business of selling or 
23 leasing such an aircraft; or 

23 (2) with respect to any system, component, subaa- 

24 sembly, or other part which replaced another product 

25 in, or which was added to, the aircraft, and which is 
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1 alleged to have caused the claimant's harm, twenty 

2 years from the date of the replacement or additon. 

3 (b) Subsection (a) of this section does not apply in the 

4 case of harm to a claimant which occurs after the period set 

5 forth in subsection (a) of this section if the general aviation 

6 manufacturer or the seller of the product that caused the 

7 claimant's harm gave an express warranty that the product 

8 would be suitable, for the purpose for which it was intended, 

9 for a longer period of time. 

10 (c) Nothing in this section shall be construed to affect a 

11 person's duty to provide, after tlie sale or lease of an urcraft, 
13 to aircraft owners, and to repair facilities to which a license 

13 or certificate to perform repairs has been issued by the Ad- 

14 ministrator, additional or modified warnings or instructions 

15 regarding the use or maintenance of such aircraft or any 

16 system, component, or other part of such aircraft. 

17 SUBSEQUENT BBHBDIAL HEA8UBES 

18 Sec. 8. In any general aviation accident liability action 

19 governed by this Act, evidence of any measure taken after an 

20 event which, if taken previously, would have made the event 

21 less likely to occur is not admissible to provide liability. Such 

22 evidence is admissible to the extent permitted under rule 407 

23 of the Federal Rules of Evidence. 

24 ADMISSIBILITY OF CEBTAIH EVIDENCE 

25 Sec. 9. In an action governed by this Act, evidence of 

26 Federal, State, or local income tax Uabihty or any Social 



Digitized byGoOgIC 



14 

1 Security or other payroll tax liabUity attributable to paat or 

3 future earnings, support, or profits and the present value of 

3 future earnings, support, or profits alleged to have been lost 

4 or diminished because of harm arising out of a general avia- 

5 tion accident ia admissible regarding proof of the claimant's 

6 harm. 

7 PUNITIVE DAMAGES 

8 Sec. 10. (a) Punitive damages may be awarded in an 

9 action under this Act for harm arising out of a general avia- 

10 tion accident only if the clfumant establishes by clear and 

11 convincing evidence that the barm suffered was the direct 

12 result of conduct manifesting a conscious, flagrant indiffer- 

13 ence to the safety of those persons who might be harmed by 

14 use of the general aviation aircraft involved. 

15 (b) Evidence regarding the financial worth of a defend- 

16 ant or the defendant's profits or any other evidence reUting 

17 solely to a claim for punitive damages under this Act is not 

18 admissible unless the claimant establishes, before any such 

19 evidence is offered, that the claimant can present evidence 

20 that will establish prima facie proof of conduct manifesting a 

21 conscious, flagrant indifference to the safety of those persons 

22 who might be harmed by use of the general aviation urcraft 

23 involved. 

24 (c) In any civil action in which the alleged harm to the 

25 claimant is death and the appUcahle State law provides, or 

26 has been construed to provide, for damages only punitive in 
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1 nature, a defendant may be Uable for any such damages pur- 

2 suant to the provisionB of this Act regardless of whether a 

3 claim is asserted under this section. The recovery of any such 

4 damages shall not bar a claim under this section. 

5 TIME LIMITATION ON BBINGINO ACTIONS 

6 Sec. 11. (a) Any action for harm arising out of a geuer- 

7 al aviation accident shall be barred, notwithstanding any 

8 State law, unless — 

9 (1) the complaint is filed within two years after 

10 the date on which the accident occurred which caused 

1 1 the clfumant's harm; and 

13 (2) the summons and complaint are properly 

13 served upon the defendant within one hundred and 

14 twenty days after the filing of such complaint, unless 

15 the party on whose behalf such service is required can 

16 show good cause why such service was not made 

17 within such one-hundred-and-twen^-day period, 

18 Paragraph (2) of this subsection shall not apply to service of 

19 process in a foreign country pursuant to rule 4(i) of the Fed- 

20 eral Rules of Civil Procedure of any similar State law. 

21 SANCTIONS 

22 Sec. 12. It is the intent of Congress that, with respect 

23 to any action governed by this Act, the sanctions for violation 

24 of rule 11 of the Federal Rules of Civil Procedure, including 

25 orders to pay to the other party or parties the amount of their 
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1 reasonable expenses, including a reasonable attorney's fee, be 

2 strictly enforced. 

3 JUBI8DICT10N 

4 Sec. 13. (a) The district courts of the United States, 

5 concurrently with the State courts, shall have original juris- 

6 diction, without regard to the amount in controversy, ui all 

7 civil actions for harm arising out of a general aviation acci' 

8 dent and in all actions for indemnity or contribution described 

9 in section 6(^ of this Act. 

10 (b) A civil action which is brought in a State court may 

11 be removed to the district court of the United States for the 

12 district embracing the place where the action is pending, 

13 without the consent of any other party and without regard to 

14 the amount in controversy, by any defendant against whom a 

15 claim in such action ia asserted for harm arising out of a 

16 general aviation accident. 

17 (c) In any case commenced in or removed to a district 

18 court of the United States under subsection (a) or (b) of this 

19 section, the court sh^ have jurisdiction to determine all 

20 claims under State law that arise out of the same general 

21 aviation accident, if a substantial question of fact is common 

22 to the clums under State law and to the Federal claim, de- 
28 fense, or counterclaim. 

24 (dKl) A civil action in which the district courts of the 

25 United States have jurisdiction under subsection (a) of this 

26 section may be brought only in a district in which — 
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1 (A) the accident giving rise to the claim occurred; 

2 or 

3 (B) any plaintiff or defendant resides. 

4 (2) In an action pending in a district court of the United 

5 States under paragraph (1) of this subsection, a district court 

6 may, on motion of any party or its own motion, transfer the 

7 action to any other district for the convenience of partiea and 

8 witnesses in the interest of justice. 

9 (3) For purposes of this subsection, a corporation shall 

10 be considered to be a resident of any State in which it is 

11 incorporated or licensed to do business or is doing business. 

12 SEVEBABILITY 

13 Sec. 14. If any provision of this Act or the application 

14 of the provision to any person or circumstance is held uivalid, 

15 the remainder of this Act and the application of the provision 

16 to any other person or circumstance shall not be affected by 

17 such uivalidation. 

18 BPPBCTIVB DATE 

19 Sbc. 15. (a) This Act shall apply to any civil action for 

20 harm arising out of a general aviation accident which is filed 

21 on or after the date of enactment of this Act. 

22 (h) If an action governed by this Act is filed within one 
33 hundred and eighty days after the date of enactment of this 

24 Act, liberal leave shall be given to a party to amend any 

25 pleading, motion, statement of jurisdiction or venue, or other 

26 matter to conform to the provisions of this Act. 

ssion O 
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STATEMENT OF HON. DAN GLICKMAN, U.S. REPRESENTATIVE 
FROM KANSAS 

Mr. GuCKMAN. Thank you very much, Senator Ford and Senator 
McCain. 

We are having the wind-down of the elections of House leader- 
ship this morning, so hopefully that will be behind us and we can 
move forward to substantive issues. 

I first of all thank Senator Kassebaum for yielding, and her 
statement reflects my views entirely. 

I WEis just telling Senator Kassebaum, when you mentioned to 
Senator Ford we have gone through this before I remembered that 
song that starts out "It seems we have stood and talked like this 
before." And this is the third or fourth time we have done this. 

I would just make a couple of comments. Number one, this is 
reasonable, baleuiced legislation. I know you are going to hear from 
Bob Martin, a distinguished aviation attorney in Wichita, who will 
go into much greater detail. But this legislation is not meant to be 
punitive, it is not meant to be anti-plaintiff. 

It is meant to be fair and balanced. It does not have caps on dam- 
ages, it does not limit contingency fees. It tries to deal reasonably 
with areas of the law that have gone awry, particularly aa it affects 
this industry. 

From that standpoint I think that we are dealit^ with bedanced 
l^islation. Without legislation, it will be virtually impossible for 
manufacturers to build smaller single-engine airplanes, that is the 
less expensive mrcraft. I think they will always be able probably to 
build the higher end corporate jets that can be purchascKi either by 
the more affluent or by the corporate world. 

Senator McCain. Like trial lawyers. 

Mr. GuCKMAN. But they will not be able to be purchased by the 
new entrants into the market, people who want to come into flying. 
And that is going to have a tremendous effect on American avia- 
tion. 

One is, if the airplsmes are built at all, they will be built over- 
seas. Number two, it is not encouraging a new generation of pilots, 
as Senator McCain says, so that the infrastructure of flyit^ is hurt, 
flying not only for general aviation but for commercial aviation 
and military aviation. And I think that is very significant. 

For those of us who live in rural and underserved areas, this is a 
profound influence, because it is often the only way we can gener- 
ate both personal travel as well eis commercial travel, is through 
small airplanes. And if you live in communities that are 200 or 300 
miles away from a major hub city or a nuyor place where there is 
air traffic, smaller airplanes are the only way to get there. 

This works to a tremendous disadvantage to people who live in 
underserved areas. I think that this legislation is fair and balanced 
and restores jobs in Kansas and other places where we build air- 
planes. If it is not paased, it will have profound effects on aviation 
in the next 50 years in this country. Over the years, a private pilot 
who started in a Cessna 172 or a Piper Cub has usually been the 
person who has moved up through the infrastructure to become the 
commercial airplane pilot, or the general aviation pilot that flies 
for commuter carriers, or, in many CEises a military pilot as well. 
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So that infrastructure will be hurt. 

Finally— and I am not here to polarize the Trial Lawyers. I 
myself weis a trial lawyer. I have many good Mends in the group. 
Some of my best friends are trial lawyers. 

I would say, however, I think their concern about this bill is as 
much that this is the cemiel's nose under the tent. I get the feeling 
that, in and of itself, they do not think this is the worst bill in the 
world. 

They have focused on it, but I think it is their general concern 
about across-the-board product liability. And I guess my point is, to 
state again for the record, that aviation is a 100 percent Federally 
regulated industry. There is virtu£illy no state involvement in avia- 
tion. 

From the certi^cation of an airplane, to the pilot's licenses that 
are granted to flying in the industry itself, they are 100 percent 
Federal. There is no state involvement at all. 

It just seems to me that it makes logical sense, regardless of 
what happens with other product liability bills, that this one 
should have some standardization. 

I stand ready to work with them, eis I know you do. Senator 
McCain, to try to come up with some responsible compromise. I 
frankly think our bill is responsible, but I also stand ready to work 
with them on the House side. 

It does appear to me that we will get action in the Public Works 
Committee. We have a new chairman of the House Judiciary Com- 
mittee. I am hopeful that we will be more successful than we have 
been in the past. 

But quite frankly, I naturally hope that on this side of the aisle 
the movement continues as well, because the bicameral movement 
will keep this process going. I know that you all care very much 
about the future of aviation generally. I think that this biU goes a 
long way toward furthering that objective in a uniquely American 
industry, airplame manufacturing. 

So I would just hope that we can get it out, and Senator Kasse- 
baum's bill is the right bill to move. 

I appreciate very much your allowing me to testify today. Thank 
you. 

Mr. Chairman, members of the subcommittee, I want to thank 
you for invitii^ me to testify here today. The issue of general avia- 
tion liability is paramount to the district I represent, Wichita, 
Kansas. Not very many people know that hedf the planes in the 
world are made in Wichita by Beech, Cessna, Leaijet, and Boeing. 
Boeing is doing record-breaking business, but the general aviation 
industry is on its knees. This is bad for Wichita and for the country 
because the United States traditionally has been the leader in this 
high-tech industry. Burdensome liability costs are dragging this in- 
dustry down. 

Liability costs for American general aviation manufacturers 
have skyrocketed— from $24 million in 1977 to $210 million in 1985, 
despite a steady improvement in safety. The general aviation in- 
dustry has suf^red badly as a result, and the situation does not 
appear to be improving. The industry sold 1,143 planes in 1988, 
compared with almost 18,000 a decade ago. Employment has fallen 
by 65% since 1980. The irony of all this is that 1988 was the safest 
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year ever in terms of accidents. If there is ever going to be any 
kind of real recovery, the laws that affect these liability costs will 
have to be changed. 

Foreign manufacturers are moving to fill in the void. Unless we 
act soon, we may see the names of Beech, Cessna, Leaijet, and 
Piper replaced by Socata, Grob, Porsche, Rushmeyer, Sfunmi and 
Agusta. The FSX deal has brought needed attention to the poten- 
tial loss of U.S. preeminence in a vital industry. We need to look 
out for our own, or we will find that genereil aviation has gone the 
way of the color television, VCR, and computer chip. 

The General Aviation Standards Act of 1989 is a reasonable bill. 
It sets uniform federal standards of liability that make sense. Two 
fundamental points it addresses are that a manufacturer should 
not be liable forever for the performance of a product, and that li- 
ability should be tied to blame. The deep pocket in this industry 
has run out of resources and cannot continue to be called u[>on to 
pay for the fault of others. 

Further, in an industry pervasively regulated by the federal gov- 
ernment, from pilot licensing to manufacturing specifications and 
air traffic control, federal laws should decide questions of liability 
Ets well. 

I thank the Chairman for this time, and I urge you to mark up 
this bill as soon as your busy schedule allows. 

Senator Ford. The bill that you introduced in the House is iden- 
tical to Senator Kassebaum's? 

Mr. GuCKMAN. It is virtually identical. There are some minor 
changes, because it reflects a markup vehicle that came out of the 
House Public Works Committee last year. So there are some slight 
changes, but nothing material. 

Senator Ford. Okay, fine. I wanted to be sure that we were work- 
ing on dual tracks. 

Mr. GucKMAN. Yes. 

Thank you very much, and I appreciate the fact that Senator 
Kassebaum let me have this opportunity. But her bill is essenti^ly 
the bUl that we all support. 

Senator Ford. I wanted to be sure that we were both on the 
same wavelength and moving in the same direction. 

Senator Kassebaum. 

STATEMENT OF HON. NANCY LANDON KASSEBAUM, U.S. 
SENATOR FROM KANSAS 

Senator Kassebaum. Thank you, Mr. Chairman and Senator 
McCain. 

As I said before, I am so pleased that this legislation, which both 
Congressmeui Glickman and myself and both of you care so much 
about, is in such capable hands. 

It is a pleasure to be back on the other side of the stand, so to 
speak, and offering some testimony. And I think that Congressman 
Glickman resilly summed it up very well, particularly his analysis 
perhaps of why the Trial Lawyers Association has fought this par- 
ticular bill, because we have tried very hard to answer some of the 
concerns they have. There has been a lot of time spent in trying to 
find some compromises. 
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I really cannot think of a better effort that hfis been made to 
find a fair and balanced bill. 

The committee chairman, Senator HoUii^, has wanted to have 
another hearing on this for new members so there was a record 
one more time of some of the concerns and the pros and cons of the 
legislation, and I certainly understand that, and appreciate you, 
Mr. Chairman, holding this hearing in a timely fashion. 

I think it bears repeating, maybe as you said the third time is a 
charm and I certainly hope so, but some facts I would just like to 
go over briefly one more time. 

Close examination of the problems plaguing the general aviation 
industry is critical if we are going to help the industry survive. 
And it really is not just Wichita. It is the new pilots that Senator 
McCain spoke of. It is the whole atmosphere of genersil aviation 
and aviation and technology that comes from that involvement of 
the smfdl planes, the pilots who learn, and the health of the genei^ 
al aviation industry. 

In the past ten years we have witnessed a 93 percent decline in 
general aviation airplane sales, with only 1,143 planes sold in 1988, 
down from 17,000 sold in 1979. In the process, of course, we have 
lost thousands of high technology manufacturing jobs. 

During the same period, liability costs have soared from $24 mil- 
lion to over $210 mUlion annually for the industry. This is not due 
to an increase in accidents. As a matter of fact, as we all know, the 
accident rate has improved steadily. 

It is due solely to the size of damage aweu^ and the expanding 
number of situations in which manufacturers are held responsible 
for damages from general aviation accidents. In short, general avia- 
tion accident rates are going down while liability costs are soaring. 

We need to ask serious questions about the standards to which 
aircreift manufacturers are held in our current tort system, and we 
also need to find, I think, constructive, effective answers, such as S. 
640. 

I think the problem, Mr. Chairman — and I think that you would 
both agree with me — is that there is no uniform standard which 
applies to liability cases for this industry. The result is inconsistent 
court judgments from state to state, and in turn instabili^ and un- 
predictability in the industry. 

I really think that, as Congressman Glickman pointed out, for an 
industry which has to meet such high standards of Federal regula- 
tions from beginning to end not to acknowledge this one simple so- 
lution I think just is hard to understand, all aspects of aviation 
being regulated except product liability. 

The issue of aging commercial aircraft is one, Mr. Chairman, 
that your committee has looked to. I think it is a very important 
issue. It is one that is growing in concern. But I think it is import 
tant to point out that, just as proper, effective inspection and main- 
tenance is so critical for ensuring a long and safe life of an air- 
plane, so too is the responsibility for this inspection and mainte- 
nance critical to the ailment behind S. 640. 

When a manufacturer sells an aircraft, the new owner is respon- 
sible for the inspection, maintenance, and upkeep of that aircraft 
As long as the manufacturer provides the required warnings and 
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information, he should not be held liable for an eiccident that re- 
sults from the owner's failure to perform these responsibilities. 

This, Mr. Chairman, is not the manufacturer's responsibility. To 
address this, S. 640 establishes a 20-year statute of repose for air- 
craft replacement parts which begins anew each time a system or 
DEirt is replaced. In this way, we are not allowing anyone who is at 
fault to get off the hook, but we are ensuring uiat manufacturers 
are held responsible only for those wrongs they have committed 
and no more. 

It is worth noting that the European Community is far ahead of 
the United States in reforming its product liability standards, in- 
cluding the institution of a ten-year statute of repose. This is half 
the 20-year statute we propose in S. 640. 

The bill also retains, as I pointed out and we all know, both strict 
liability £md joint and severed liability between the manufacturers 
in all subs^tems and component parts, and it enacts comparative 
responsibility among other parties. 

I believe it is important to point out to the committee what the 
bill does not do. It does not cap damages in any way. It does not 
cap or limit attorneys' fees. It does not waive the responsibility to 
suppb^ warnings against dangers, regardless of the age of the prod- 
uct, it does not limit warranties given by the manufacturer, nor 
does it limit a person's right to sue. 

As the sponsor of the General Aviation Accident Liability Stand- 
ards Act of 1989, 1 am pleeised to be joined by a bipartisan group of 
23 Senators in support of this measure. These cosponsors include 
many of the members of this subcommittee and others on the full 
Commerce Committee, including Senators Ford, McCain, Kasten, 
Bzon, Inouye, Danforth, Pressler, Kerry, Lott and Bums. 

This bill also has the support of both manufacturers and users of 
general aviation, a combination that is unique for a product liabil- 
ity reform bill. 

In siddition, the new Administration has sent letters to Congress 
in support of this legislation. I have with me copies of letters from 
the Departments of Transportation, Justice, and Commerce, and I 
ask that these be placed in the record at the end of my statement. 

As you know, Mr. Chairman, the issue of aviation liability 
reform is not a new one to this subcommittee or to the rest of the 
Congress. In two previous Congresses, the Commerce Committee 
held hearings on this legislation and reported measures identical to 
S. 640 out of committee. The testimony taken at those hearings 
documented a liability crisis of msoor, if not catastrophic, propor- 
tions. 

Mr. Chairman, when the European Community consolidates its 
markets in 1992, our domestic industries will face new challenges 
in the trade arena. With 1992 just around the comer, we cannot 
afford to overlook the realities of the problems for our general 
aviation industry if the Congress does not act expeditiously on S. 
640. With sales down among major manufacturers, our foreign 
trading partners are readying their planes for export to our coun- 
try. 

Wichita, Kansas is currently known aa the "Air Capital of the 
World," largely because of the prowess of the three mi^or general 
aviation manufacturers based there. A chai^fe in this status would 
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hurt not only the industry in Kansas, but would also fiirUier 
wecjien our domestic industry. 

General aviation is a nuoor part of our nationstl air transporta- 
tion system, and is today facii^ a crisis of unprecedented p^>po^ 
tions which is related to the tort system. While rising product li- 
ability costs are not the only factor contributing to the decline of 
the industry, they are certainly among the most aignificant. 

And I ask also that a very strong letter of support by Secretary 
of Transportation Skinner be made a part of the record. 

Senator Ford. That is so ordered. 

Senator Kassebaum. As well as a strong statement of support 
from the Republican leader in the Senate, Senator Bob Dole. 

Senator Ford. They shall be included in the record. 

Senator Kassebaum. A^iin, thank you, Mr. Chairman, veiy 
much for holding this hearing, for your support, Senator McCain B 
support. I look forward to working with you in any way that I can 
to be helpful. 

Senator Ford. Thank you. Senator. I have no questions for you. 

Senator McCain, do you have any questions for Senator Kawe- 
baum? 

Senator McCain. Mr. Chairman, I again would like to thank Sen- 
ator Kassebaum for her leadership on this issue. 

Am I correct to say that the Administration is in support of this 
legislation? 

Senator Kassebaum. Yes, very strongly. 

Senator McCain. So the Secretary of Transportation finds no 
problems with this legislation, indeed thinks it is important. I 
think it is interesting to note that, since he was the head of the 
Chicf^o Regioneil Transportation Authority and has a very exten- 
sive background in general aviation. I believe he is a pilot himself. 

Senator Kassebaum. That is true, and has sfiid he would io 
whatever he could to assist with passage of this legislation. 

Senator McCain. I also note that the Secretary of TransportatioL 
has ordered measures to be taken as far as non-commercial general 
aviation aircreift, so that we can make sure that the same stand- 
ards that are being applied to commercial aircraft are applied to 
general aviation as well. 

I think that perhaps one of the most important parts of your 
statement and perhaps the most compelling argument, Senator 
Kassebaum, is what this legislation does not do, since the o|q>o- 
nents of this legislation are conveying the impression that it doee a 
lot of things which it simply does not do. 

Senator Kassebaum. That is very true. 

Also, if I could just follow on, something else that I think is im- 
portant to remember is that as we look to Europe 1992 and the 
plan of the European Community in their trade and tariff baxriers, 
they are going to be much more aggressive in their competition as 
trading partners with the rest of the world. 

I personally think it is an exciting challenge, but obviously I 
think we need to remember it is going to be a challenge. And the 
fact that they are already addressing their liability concerns in a 
way that is going to be beneficial to their manufacturers I think 
behooves us to look to the sensible avenues that we have before us, 
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which we simply have not been able even to get to a vote on the 
floor. 

To not be able to take this to a vote I think is really blocking eui 
issue that should be of broader concern thfin just general aviation 
even at this point. 

Senator McCain. Thank you very much. 

Thank you, Mr. Chfiirman. 

Senator Ford. Thank you. Senator McCain. 

Thank you, Nancy. 

The next witness will be Mr. Robert Martin, senior partner of 
Martin, Pringle, Oliver, Triplett & Wallace of Wichita, Kansas. Mr. 
Martin, it is good to see you again. Welcome to our hearing. 

STATEMENT OF ROBERT MARTIN, ON BEHALF OF GENERAL 
AVIATION MANUFACTURERS ASSOCIATION 

Mr. Mastin. Thank you, Mr. Chairman. 

This is my third appearance before this committee and I wel- 
come the opportunity to speak to you, Mr. Chairman and Senator 
McCain. 

I almoet do not know where to start here. I guess one of the 
things I would like to say is that I have a huge personal stake in 
what we have before us. I have been a pilot for close to 50 years. I 
was a World Wtur Two combat pilot with the Eighth Air Force. 

I have been a practicing lawyer devoted almost entirely to the 
trial of lawsuits for almost 41 years, and I have been actively in- 
volved in aviation product liability for 20 years. I have had experi- 
ence with hundreds of product liability cases in the aviation Held. 

The situation here is that — and I will not repeat some of the 
tilings that have been said by the two distinguished witnesses that 
preceded me. But what I really wanted to point out is that, despite 
the economic recovery in this country, this industry has not recov- 
ered. 

Last year we sold about four percent more airplanes in units 
than we did the year before. This U.S. segment of the industry is 
virtually out of the small airplane business. We have a lot of com- 
petition now from abroad. The French are here with Aerospatiale. 
They are opening up an eissembly plant. The plane will be made in 
Ehirope, of course. The French have purchased Mooney, a former 
U.S. manufacturer. It is gone; it is now in foreign hands. 

The West Germans are here, the Koreans are here, the Brazil- 
ians are here, and we are going to have more entrante and we are 
going to be out of the small airplane business, with exactly the con- 
sequences that Senator McCain has mentioned and others. 

We have lost a large share of our technology. Until we can get 
some remedy here we are, with a fleet of 200,000 small airplanes 
out there that has to be supported every year by a new product li- 
ability cost, we can never equal the cost base that the foreign man- 
ufacturers are going to have. 

A veiy interesting development is, I have maintained for years 
that when the foreign countries develop a sizable fleet of airplanes 
in the United States they are not going to assume these costs. And 
it is interesting for me to note as a lawyer that the European Com- 
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munity has now said they are going to go to a ten-year statute of 
repose. 

We have asked here for a 20-year statute of repose. They are not 
going to pay these bills. 

I think the plaintiffs' lawyers are making a mistake in opposing 
this bill. They are going to have an awful time collecting some of 
these huge judgments, some of them veiy unfair judgments, fironi 
foreign manufacturers. 

Now, there is one other thing that I would like to talk aboat 
here. There has been a lot of misrepresentation as to what this bill 
really says. For example, I have read the statement over and over 
Etgain originating with the Trial Lawyers that this bill engrafts 
n^ligence standards onto the strict liability standard. 

That is not true. That is absolutely untrue. And all you have to 
do is read the bill. If you read, if you make even a cursory reading 
of section 5 of this bUl, what it says is it enacts strict liability. It 
says that whether or not that product is safe it will be judged by 
economic — I mean by engineering fmd manufacturing standeu^ 
that were reasonably feasible at the time the airplane was built. 

How can you hold a manufacturer to a greater standard than 
that? 

There is a suggestion made that this bill gives the meuiufacturer 
an absolute defense in terms of compliance with government stand- 
ards. That is not true either. What this bill says is that evidence 
that the manufacturer has complied with FAA regulations in the 
design or building of the airplane is admissible into evidence. 

It does not say that it is going to prove anything in terms of the 
outcome of the case. It just says it is admissible, which in some 
states it is not. And what it also says is that the manufacturer has 
the burden of proof to show that he has made that compliance, 
which by the way is not the law in every state. It is in some states. 

This is not an unbalanced bill and it is not going to cut off every- 
body's rights. And I thought I read this into or heard this impli^ 
in what Senator McCain said, but I am disgusted by some of thoie 
misrepresentations about what this bill says. 

I am equally outraged at some of the examples that are given as 
to unsafe products. I could take the rest of the morning explaining 
to you the history of the Bonanza airplane, and what is said about 
the outcome of one case is not the truth. 

But let me say that the facts are that the Boneuiza, with its 
almost 50 yefus of history now, is the safest single-engine retracta- 
ble high performance airplane ever built. It has the best overall 
safety record of any such airplane. 

We have made a chsmge in some models and we did that as a 
result of about $2 million that we spent to finance an FAA investi- 
gation, which started long before the one case that Beech lost, and 
as a matter of fact produced that loss because we had to reveal the 
results of that study, and we should have. 

I think the point that really needs to be made here is, what we 
cannot live with and should in a way never have been required to 
live with is the conflict that exists between the dominance of Fed- 
eral regulation of how we design our airplanes, how we buUd our 
airplemes, how they are flown and how they are managed in traffic 
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and how they are maintained, by the FAA and the Federal system 
and 50 different rules that show up in 50 different states. 

That is the crushing burden. It is the burden which has imposed 
in round numbers someplace between $50 and $100 million worth 
of costs on this small industry year-in, year-out. 

It is the burden that has reduced employment in just the air- 
frame manufacturers' plants by some 23 to 25,000 jobs over the last 
ten years. In Kansas alone it approaches 20,000 jobs. 

We cannot afford that. That is the price we pay for the Trial 
Lawyers to have a wide-open opportunity to forum shop where they 
can bring their cases in £m environment which will prove to be 
most beneficial to their claims, and their claims in court are just as 
outrageous in some cases as they have been in statements before 
this committee and others. 

All we want and what we are trying to get here is reasonably 
stable l^al consideration of when we are wrong and when we are 
not wrong. And the other thing we are trying to get here is to lay 
the responsibility where the responsibility belongs. 

As Senator Kassebaum pointed out, it is the owner who is obli- 
gated to perform the inspections and the required maintenance to 
keep his airplfines in safe operation. The manufacturer has no way 
to do that. We can help them. We can issue safety instructions, we 
can go to the FAA and say, here is a problem that has shown up, 
issue an AD to correct it. 

We can do those things, but we have no way to force them to do 
it. And until they become legally responsible, instead of the manu- 
facturer being legally responsible for their mistakes, which he is in 
many state court jurisdictions, that part of the aviation industry is 
not going to respond to their responsibility and the fiirplanes are 
not going to get any safer than they now are. 

One other thing I would like to point out, and that is that we 
tend to underestimate the effect on the national transportation 
system of general aviation. I do not have exact figures, but in 
round numbers we transport almost as many people every year — it 
is the same people over and over Eigain in large measure, but we 
transport as many people as the domestic airlines do. 

There are large areas of this country that are served fdmost ex- 
clusively by our airplfuies, and that is not going to change with the 
capital cost of building highways and railroads. 

We must have this transportation system, and the real question 
that lies before the two houses of Congress is, are we going to do 
that with foreign-made airplanes or are we going to do that with 
U.S.-made airplanes? Are we goii^ to have an adequate pool of 
pilots to move the U.S. population ^e way it wants to be moved or 
ere we not going to have that? 

That is really what the issue is. I think I have concluded my re- 
marks and I would be happy to answer any questions. 

[The statement and questions and answers follow:] 
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STAHMNT OF RCBERT WKTIH, ON BHiflU CF CEOAL AVTATICK fftKUFACITJISBS ASEK. 

Good norntng, Mr. Chairman and members of the Subcoimlttee. I an Robert Hartln, 
counsel to the Beech Aircraft Corporation. I u* pleased to be able to testify 
on behalf of the General Aviation Manufacturers Association which represents 
airframe, engine, avionics and other cooipanent manufacturers. Collectively, our 
membership accounts for 95 percent of the generll aviation manufacturing activity 
within the United States. 

After examining the devastating inpact that product liability is having on the 
general aviation Industry, the Comlttee on Comerce, Science and Transportation 
last year reported S. 473. the General Aviation Standards Act of 1987 -- the 
same bill that had been reported in the 99th Congress. We deeply appreciate this 
action and hope the Cotnnittee wl11 favorably report S. 640 which Is Identical 
to last year's bill. This legislation is urgently needed for several reasons: 

1. The vitality of U.S. general aviation manufacturers has been severelv 
impaired. Unit deliveries have plummeted from over 17,003 in 1979 to 1,143 
last year. The.U.S. competitive position in the world marketplace is being 
threatened as foreign manufacturers take action to fill this void. 

Z. Product liability costs remain the single largest cost element facing the 
producers of piston engine aircraft. The Cessna Aircraft Company, for 
example, for many years the world's leading producer of piston-powered 
airplanes, stopped producing them in 1986. Cessna's chairman recently 
stated that, if this legislation should pass, within 24 hours Cessna would 
announce the resumption of single-engine production. 
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Product litblHtv situation in general av tatlon 1s not Improving, 
Manufacturers are still responsible for the aging fleet even though planes 
may not have been properly maintained by owners and operators. Product 
liability costs have not abated. Judgments, verdicts, high defense and 
settlement costs all contribute to the current situation. 

General aviation llabllttv Issue is not an Insurance Issue. Some general 
aviation companies are completely self-Insured. Others are self-insured 
up to levels of $100 million. The current tort system Is driving up costs, 
not rates or availability of insurance. In fact, some Insurance rates are 
coming down due to increased capacity In the industry, but product 
liability costs are still the major problem. 

S. 640 has the support of everv major oeneral aviation consumer group and 
publication. These groups are concerned about the future of the industry. 

General aviation consumers want new products at reasonable costs. 



6. This legislation has wide-based support In the Congress. In addition to 
considerable bipartisan support in the Senate, the House Public Works 
ComnUtee favorably reported similar legislation In the 100th Congress. 

It is highly appropriate that the Subconalttee on Aviation take the lead in 
pushing general aviation liability reform legislation. Just as it has In the past 
two Congresses. As you know, the Federal governaent, through the FAA, regulates 
virtually every aspect of the general aviation industry. From design through 
production, operation, maintenance and even accident investigation. Federal rules 
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apply. Significantly, questions regarding these rules and regulations are often 
key elewnts 1n general aviitton tort HabilUy cases. A federal tort statute 
Is a logical and necessary conpleKnt to such extensive regulation. 

Uc have had an opportunity to testify on this Issue Iwfore several Congressional 
Cownittees during the past few years. Our story has become quite He11-knawn and 
the identical bill which this Comilttee reported last year earned the co- 
sponsorship of 26 of your Senate colleagues, the same nuaber already co- 
sponsoring this bill. 

This apparently has triggered considerable concern within the Association of 
Trial Lawyers of America. Earlier this year they distributed on the Hill a 4- 
page brochure whose cover page boldly pronounces the following: 'WARNING: Hie 
General Aviation Liability Bill is UNFAIR to Consumers and Victlu.* The 
brochure offends those who know and understand the general aviation liability 
problem, and particularly those who are suffering froa It. It also does a great 
disservice to those who do not fully understand the Issue by distorting the 
facts. The ATLA brochure Is a malicious atteapt to undeneine the legitimate 
efforts of an industry struggling for survival in the face of a tort systea being 
exploited by a litigious society. 

The brochure contains numerous allegations which are simply not true, and 
Isolated or Irresponsible quotations are cited out of context. Clearly the 
brochure Is a self-serving coMpendlua of distortions. It Is an atteapt -- 
without merit - to discredit a bill that has been carefully drafted, is well- 
Justified and is universally supported by the aviation consuaers. Hr. Chalraan, 



DigilizedbyGoOgle 



we prepared a point -by- point rebuttal to the ATLA brochure which we would like 
to submit for the record. 

It Is Important, I believe, to review the recent history of general aviation In 
this country. What was once a booming domestic Manufacturing industry, 
accounting for over 17,000 unit deliveries In both 1978 and 1979, is now an 
industry that has suffered annual decreases in shipMents. Last year we delivered 
1,143 airplanes -- up from 1,0SS in 1987 •- the first annual increase in a 
decade, but still over 90 percent below our good years. 

A number of economic factors Itkely contributed to this decline In the early 
1980's, but aany factors, such as high interest rates and an economic recession, 
have disappeared. The one factor that persists is our Industry's high product 
liability costs. l,i Ihe past decade, the paid claims for Judgnents, settleaents 
and defense J uoped from S24 million to }210 million. At Beech, product liability 
cases over a 4-year period cost the company on average 1530,000 -- win, loose, 
or drsM. These costs have grown despite the fact that the general aviation 
accident rate has shown steady inproveaent since 1946. In fact, according to 
National Transportation Safety Board data, 19&B was the best year in general 
aviation history. 

This improving record is the result of a conscious and determined effort by the 
aviation coaHunity. The airplanes we build today are safer and better aircraft 
than the ones we bulTt before. Manufacturers know that airplanes must have good 
safety records In order to sell. FAA standards continue to become nore stringent 
as the availability and affordability of technological advancements are improved. 
Government, industry and user group efforts, directed at accident prevention. 
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have shown th>t pilot education can reduca accidents, and aggressive steps to 
Improve education are under way. All these factors, which collectively have 
reduced the accident rate, have not reduced the aanufacturer's product liability 
burden. 

Historically, general aviation has played an laportant role in the international 
trade arena. Prior to 1981, the U.S. general aviation Industry enjoyed a 
positive trade balance which contributed to our nation's trade surplus. Since 
1981, the general aviation industry has had a negative trade balance, due In part 
to our growing product liability problea which is eroding our competitive 
position in several ways. 

U.S. Manufacturers are liable for their products under the U.S. tort systea 
regardless of where ham Might be Incurred. In fact, suits are brought In to 
the United States to take advantage of our tort law -- even when accidents have 
occurred in foreign countries. Foreign Manufacturers are liable under U.S. laws 
only for their products which are operated in the United States. In Most cases, 
this Is a snail percentage of their total in-service fleets which entail 
significant risk differentials froM the teerican Manufacturers. This disparity 
provides a coMpetltive foreign cost advantage. 

It is Interesting, Hr. Chairman, to note that the European Coaountty Is ahead 
of the United States in establishing uniforM product liability laws. The E.C. 
Council Issued a directive (85/3VEEC) In July 1985 with a 3-year iMpleMntatien 
period. It includes a lO-year statute of repose which Is Just half the ZO-year 
provision In S. 640. 
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Another competitive factor is the number of aircr»ft for which a given 
nanufacturer is responsible. As of December 31, 1987, there were over 194,000 
active piston engine-powered aircraft in the U.S. About 98 percent of these are 
U.S. -built. This Is an enoraous and aging fleet for which our manufacturers 
remain liable in most States. Half of these airplanes are over Z2 years old; 
one quarter are over 3Z. Our liability costs due to this huge liability 'tail* 
far exceed those of our foreign competitors who have comparatively few aircraft 
in service, which gives then another coinpetitive advantage. 

Our manufacturers recognize their responsibility not only to build quality 
products but to stand behind those products as well. The rights of the consumer 
are a very legltinate concern, and S. 640 was drafted with consumer Interests 
in Hind. The bill contains no caps on damages nor does It lapose any constraints 
on the contingency fee systea. Mhat it does do, however. Is place responsibility 
where it belongs -- with the culpable parties, and not necessarily on the 
shoulders of the manufacturer with the 'deep pocket.' 



D would be directly affected by this bill support It. 
Virtually every general aviation consumer group and trade publication supports 
and encourages passage of S. 640. They recognize that changes to the system 
nust be made If new airplanes are to l>e produced and parts are to be available 
at affordable prices. The Aircraft Owners and Pilots Association, the 
Experiaental Aircraft Association, National Business Aircraft Association, 
Helicopter Association International, National Air Transportation Association, 
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NatJonal Aaronautlcal Association and National Agricultural Aviation Assoctatlon 

are among those groups. ■ 

HOW WOULD S. 640 HELP? 

1. S. 640 would establish a unlfona federal law and ellainate the forun 
shopping or the often difficult conflict of law choices that must be aade 
today because the financial results of a case often depend on the state 
laws that are applied. Every aspect of general aviation activity, except 
tort litigation, is federally regulated. This bill would eliminate 
uncertainties, such as the following: 

'....The choice then, appears to be between Texas law and Georgia 
law. The choice fs an important one given the differences between 
Texas and Georgia law. For exanple, Georgia still follows the 
pecuniary loss rule in wrongful death cases, but apparently does not 
allow reductions for personal consuMption expenses of the decedent. 
GA Code Ann. Sec. 105-1301(1). Texas law is opposite on both 

Ruth Henderson Hoorhead, et al. v. Mitsubishi Aircraft International, 
Inc., et al. Lynda H. Hutchinson, et al. v. United States of 
Aawrica, et al. Rose Karie Baker McNeill, et al. v. Mitsubishi 
Aircraft International, Inc., et al. United States District Court, 
E.C. Texas, Marshall Division, Mos. M-81-IZ7-CA, M-83-65-a and H- 
83-140-CA, June 19, 1986, 639 F. Supp. 386. Section II. Liability; 
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A. Conclusions of Law, piragr»ph S.d 



S. 640 would recognize the pilot's obligations and the need for careful 
maintenance and operation, particularly for older aircraft. Uhen coupled 
with FM's rules requiring correction of defects and notifications to 
pilots, this would allow, without disadvantage to trie public, an end to 
the manufacturer's 1 iabi1 ity for claiaed defects after a reasonable period 
of time. Aircraft last an extraordinarily long tine as evidenced by the 
fact that over one quarter of the general aviation fleet was built Iwfore 
1957. S. 640 would establish a fair and realistic time for the 
manufacturer to be responsible In tort actions for his product. The 
manufacturer would, of course, continue to be responsible, under FAA 
regulations, for defect corrections and notifications to operators. The 
bill would not permit unreasonable cases such as the following: 

On Hay 5. 1979, Paul Walter purchased a 1954 Cessna 19SB 
airplane in Tampa, Florida. Before leaving. Halter left the airplane 
outside during several days of torrential rain. After take off, it 
crashed in Tampa because Walter had neglected to drain the water froa 
the fuel tanks using 'qulclc drains' which were installed long after 
the aircraft was built. Fortunately, there were no fatalities or 
serious injuries, tiowever, the manufacturer was sued because the 
owner's manual -- on an airplane model which had been discontinued 
for nearly three decades, and was not originally equipped with these 
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drains -- did not include Instructions on their use. The 
manufacturer lost the Million dollar suit. 

Paul Walter and Jean Walter v. Cessna Aircraft Company. Wisconsin 
Court of Appeals, District II, Ha. 83-20S9, October 24, 1984. 

S. 640 would establish true comparative fault. Aircraft Manufacturers 
would continue to be responsible for their products, but they would not 
be responsible for actions beyond their control. Today, manufacturers are 
often forced to pay damages that exceed their degree of fault in an 

accident. 

In a previous cause of action for personal injuries arising out of 
a planr crash, a Joint and several Judgment was rendered against 
defendant Piper Aircraft Corporation, defendant Logan, and defendants 
Berz. 'We are asked to determine Mtiether, in this action for 
contribution, plaintiff Piper Aircraft Corporation Bay recover of 
defendants Logan and Berz such amounts as it has paid to the Injured 
persons, over and above its pro rata sliare " 

Piper Aircraft Corporation v. Gerald H. Dumon, Administrator of the 
Estate of David W. Logan, deceased and Hilton H. Berz, Jr., and Hary 
Jane Berz, Individually and d/b/a Berz Flying Service, Jointly and 
Severally. Michigan Supreme Court, No. 70006, Filed December ZB, 
1984, Released February 1, 1985. 
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CONCLUSION 
In conclusion, Hr. Chalnun, the general aviation industry is unique in th* 
degree -- virtually 100 percent -- to which it Is federally regulated. Only in 
tort litigation is It subject to the widely differing vagaries and varieties of 
state laws. A federal statute would inject some sense of stability, 
predictability and uniformity into this current aMorphous system. 

Our Banufacturers have repeatedly said tliat they will continue to accept 
responsibility for tlieir products; and S. 640 (and FAA's regulations) would 
ensure that they do. It Is fair to all concerned, and that is why It Is 
supported by both the manufacturers and the users and, significantly, by the 
Mmlnlstration. It imposes neither caps on damages nor constraints on the 
contingency fee system, thereby making no change to the way our legal system 
operates. In short, S. 640 places responsibility where it belongs -- as 
determined by trie court. 

The product liability situation facing general aviation Is very serious. Prompt 
action on this bill could be instrumental in helping resuscitate the U.S. general 
aviation Industry and helping it regain the preeminent position It occupied Just 
a few years ago. Failure to take such responsible action may well contribute 
to the death of a once thriving domestic Industry. 
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August 8, 1989 



The Honorable Ernest F. HolUngs, Chaimn 

Senate Comnittee on Coanerce, Science i Transportation 

Uashlngton, DC ZOSIO 

Dear Hr. Chairman, 

This letter is In response to yours of July 21, 1989, Mith which you 
transmuted a number of questions relating to the Aviation 
Subcomnittee's hearing on the General Aviation Accident Liability 
Standards Act. As requested, the attached answers are paired with the 
text of each of your questions. 

He were somewhat surprised to receive such a burdensome 11st, 
especially since much of the data has been provided to the Conilttee 
previously and the Coinnitt<ie his favorably reported this bill In the 
past two Congresses. He havE tried to be responsive, but in som 
Instances, the data is Just not available. He sincerely hope this will 
coaplete the record and enable the Comnittee to take final action on 
S. S40 at the earliest possible date. The general aviation industry 
desperately needs a return to an atmosphere of fairness and 
predictability that this bl11 would foster. 

He thank you for your past understanding and support. 
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1) Q: As currently drafted, S. 640 would appear to apply to helicopters, hot 
air balloons, hang gliders, and certain nllltary aircraft. Is this your 
understanding of the effect of the bill? Please specify each type of aircraft 
that you believe will be covered by the bill, including each specific type of 
■mtary aircraft. 

A: Our understanding is that S. G40 would not cover hang gliders (or ultra 
lights), since they are neither certificated by the FAA nor are they issued an 
airworthiness certificate. It would apply to hot air balloons that carry FAA 
certification. It would apply to all fixed and rotary wing (helicopters) 
aircraft which, it the time of original certification, had a maxinun seating 
capacity of less thin 20 passengers and which were not, at the tlM of the 
accident, engaged in scheduled passenger carrying operations. It most likely 
would not apply to any Military aircraft, including those which are ailltary 
versions of civil >3eneral aviation aircraft that have a type certificate. Such 
aircraft are 'public aircraft' which neans they are not required to have either 
a type certificate or an FAA airworthiness certificate under the Federal Aviation 
Act of 1958. However, it is conceivable that a court would find that they are 
covered on grounds that the aircraft is identical (or alnost so) to an FAA 
certified aircraft. If your request for 'specific type' aircraft data aeans 
individual designators such as Cessna ISZ, Piper PA-IB, Beech A36, etc., such 
a list would Include hundreds of aircraft, aost of which are no longer in 
production. However, we are enclosing a booklet that describes aany of the 
alrplenes that would be covered. (Attachment 1) 



y The attadnents were retained In t^ Coimlttee files 
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2) 4: Please provide a11 Infonutlon In your possession or available to you 
about the safety record of each type of aircraft listed above and any additional 
type of aircraft Hiitch you believe would be covered by S. 640. Please provide 
such Infomatlon for each calendar year from 3978 through 19B8. Such Infomatlon 
should Include, but not be United to, the accident rate and the number of deaths 
and Injuries for each year. 

A: Aircraft accident data Is available on the specific categories of 
aircraft that would be covered by S. 640: single and Multiple reciprocating 
engine, turboprop and turbojet flxed-wlng aircraft, reciprocating and turbine- 
powered rotorcraft. and balloons. (National Transportation Safety Board [HTSB] 
Annual Review of Aircraft Accident Data, October 25, 1988] Copies of the 
relevant pages are attached. (Attachment Z) 

3) Q; For each of the members of GAMA, and for each non-neaber Manufacturer 
of helicopters, hot air balloons, hang gliders. Military aircraft and other types 
of aircraft covered by S. 640, please provide the following Information for each 
calendar year from l'J78 through 1988: 

(a) the total number of accidents involving such aircraft In which 
there was a persona) Injury; 

(b) the total number of clalMs for personal Injury brought against 
the manufacturers of such aircraft; 

(c) the dollar amount of claims for personal Injury closed with 

(d) the number of personel Injury clalMs closed without payaent; 
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(e) the UDOunt of direct, out-of-pocket, legal and admlntstrative 
costs incurred to defend or otherwise respond to product 
liability claims for personal injury, broken down by category 

(f) the number of product liability claims currently pending and 
th.' total dollar amount of those claims; 

<g) the number of product liability lawsuits for personal Injury 
Initiated, the number of such suits won by plaintiff, the 
number of out-of-court settlemants, and the number of such 
suits won by the manufacturer; 

(h) in each claim for personal injury paid by the manufacturer In 
which a verdict was, at any tiiee, rendered, (1) the dollar 
anount of the original verdict against all parties; (2) the 
dollar amount of the original verdict against the manufacturer; 
(3' the dollar amount paid after past-verdict settlement or 
appeal by all parties; and (4) the dollar amount after post- 
verdict settlement or appeal paid by the manufacturer. Include 
in your answer the year of the original verdict and the year 
of the actual payment. 

A: GAMA does not have access to any data on companies engaged in the 
■anufacture of helicopters, hot air balloons, hang gliders and military aircraft. 
Hence, that information is not available through GAHA. 

Some of the specific data requested on GA)W companies Is not presently 
■vallabla. GAHA has been trying, unsuccessfully, for several Bonths to get data 
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froB tts aember companies to update aggregate industry statistics. 
UnforturiBtflly, we do not have data that specifically responds ta each detailed 
request, but we are pleased to provide relevant conments where possible: 

(a) All accidents Involving fatalities and personal injury are 
investigated by the HTSB and contained In their detailed annual 
reports. Copies of fatal and personal injury accident 
statistics froRi NTSB's latest General Aviation report are 
included. (Attachment 3) 

(b) The total number of dains for personal injury My t« 
available through the Association of Trial Lawyers of AMrica 
(ATLA); GAHA does not have access to the requested 
inforaatlon. 

(c)Iitd) Personal injury claims closed with and without payRents uy 
also be available through ATU. 
te) Direct out-of-pocket costs incurred by one aajor Manufacturer 
(Beech] in defense of product liability clalas in 203 cases 
averages 1530,000 per case. The relevant study is informative 
and is included as Attachiaent 4. Piper spends on average over 
(500,000 to defend a najor case. Moreover, they report 
expenses of 'well over SZOO.OiM per month in attorney fees, 
charges for expert witnesses and related costs.' (AttachaKnt 
5] Total industry experience is contained in a report coapiled 
by the Hyatt Company in 1986. This is the latest, Hst 
comprehensive data available, and we have included a graph 
which compares the Hyatt cost figures with the industry's fatal 
accident statistics -- irrefutable evidence of unMarrantcd 
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escalation tn general aviation products liability costs. 
(AttachniGnt 6} 

(f) A sampling of 3 alrfraaK nanuficturers on current, pending 
cases reveals 204 cases totaling an estlMted SI. 7 billion In 
dains. 
(g)li<h} Th( detailed case-by-case assessment of literally thousands 
of cases that tliese questions would require has never been 
nade, to the best of our knowledge. 

4) Q: Please state tite nunber of cases arising out of personal Injuries for 
each calendar year since 1978 1n which a general aviation minufacturer has been 
found liable for punitive danages after the conclusion of post-verdict appeals. 
For each such case, state the dollar amount paid by the manufacturer, and provide 
the case citation or the court's slip opinion. 

A: Answers prov.ded by a sampling of alrfriM Manufacturers vary fron zero 
to ■ few. It Is not the actual award of punitive damages that Is so troublesome; 
allegations of conduct deserving punitive damages often expose a defendant to 
other types of soutlny which can frustrate and complicate the legal process, 
inflaae a Jury, and add to defense costs. 

5) Q: Please state the nuaber of cases for each calendar year fro* 1978 through 
1988 in which a general aviation Manufacturer has been found liable and actually 
paid damages for personal injury based on en aircraft that was a»re than 20 years 
old. Please state tha dollar aaount paid in each such case, and provide the case 
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A: This data Is not presently available. However, the chairwan of Cessna 
Aircraft recently stated that of ZOO pending product llabtllty cases, alnost 20 
percent Involve aircraft 18 years or older at the tine of the accident, and 46 
percent Involve airplanes over 10 years old. 

6) Q: Please state the percentage of all general aviation aircraft currently 
in use which are aircraft over 20 years old. Additionally, please state the 
average age of the general aviation fleet currently tn use. 

A; Thirty-eight percent (79,800) of the aircraft In the fleet of ZIO.OOO 
aircraft are over 20 years old. The average aircraft age is 22.1 years. 

7) 0: Please state the number of cases, for each calendar year from 197B 
through 1988, in i-hich a court or Jury found a general aviation nanufacturer 
liable for personal injury and also found another party or parties liable. 
Please indicate any of these cases In which the proportion of the damage paid 
by the manufacturer exceeded its proportional responsibility as found by the 
court, and, for each such case, state the excess amount paid and provide the case 
citation or slip opinion. 

A: The requested data is not presently available. He are advised that a 
substantial number of verdicts returned during 197S-19SB did not allocate fault 
aiDong the various defendants, making the excess paynent question noot. In 
practice, the manufacturer typically gets sued because of his perceived 'deep 
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pocket.' Du« to settlements by other defendants and for novel theories 
Introduced by platntlff's tttorneys, the unufacturer often ends up paying nore 
thtn hts fair share. 

8) Q: The general avtatlon Industry has provided Infomatlon to the Congress 
In the past about price Increases for each new aircraft that are attributable 
to product liability costs. Are the product llabtlUy costs used in those 
calculations In fact caused by all of the aircraft still in use, and not Just 
by the nsM aircraft sold? If so, please state, In 1988 dollars, the dollar 
anount of product liability costs attributed to each aircraft when calculated 
based on each aircraft currently in use. Additionally, please state, in 1588 
dollars, the average before tax and after tax profit per aircraft for the entire 
fleet currently in use. 

A: Aircraft product liability cost elantents quoted by the Industry were 
coaputed very simply: In any given year, dividing the total Industry product 
liability cost figure by the number of airplanes delivered yields the per unit 
liability cost burden. In 19S5 -- the last year for which comprehensive product 
liability cost figures are available -- Industry product liability costs of SZIO 
■niion divided by the Z03Z units delivered yields a quotient of 1103,000, the 
average per unit product liability cost. The total costs are based on total 
fleet experience, but the recovery of those costs is possible only through new 
unit sales. One individual company computing its own per unit costs calculated 
S70,000, which accounts for the range of figures given tn prior testiaany. The 
average before and after tax profit for every aircraft In the entire fleet ts 
not available. 



Digitized byGoOgIC 



9) If S. 640 were enacted Into law, please state your best estlaate of Its 
effect on the price of piston engine aircraft. Uould the price decrease, and 
tr so, by what percentage? Please provide the same infomatlon with respect to 
turbtne- powered aircraft. Please provide such information for each aircraft 
nwdel if such a brealcdown wtll facilitate a more accurate response. 

A; Our best gi'ess is that the near-term effect on piston and turbine engine 
aircraft would be a small decrease In price. After living with the new law for 
a few years, 1t is reasonable to expect that insurance rates would go down and 
that a significant decrease in prices could be realized. Additional near-tern 
advantages to be realized would be the continuation of current production which 
Is threatened today by the product liability systea, the resunvtion of production 
of certain models tha; are currently out of production, and increased competition 
against foreign manufacturers from France, Germany, Korea, Brazil and others that 
have designs on the U.S. general aviation narlcet. At the 1989 Paris Air Show, 
the Cessna chairman stated that if S. 640 would pass, Cessna -- within Z4 hours - 
- would announce the resumption of piston engine aircraft production. 
{Attachment 7] 

10} q: Do you agree, as the Departaent of Justice an others have suggested, 
that S. 640 could be read to alter certain provisions of the Federal Tort Clalns 
Act? Specifically, even though the bill preserves the defense of sovereign 
Imunlty asserted by the United States or any State, could it be read to conflict 
with, or preempt, provisions of the Federal Tort Claims Act (FTCA) in litigation 
involving the Government? 
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A: S. 540 Is not Intended to nodify the FTCA. The Oepartnent of Justice 
has proposed a stmple addition to S. 640 which would elfainate a potential 
conflict with the Federal Tort dains Act. GAHA concurs with this proposal 

11) Q: Testimony before the Connerce Conmlttee has indicated that the major 
general aviation manufacturers are uninsured or self-insured to a certain extent. 
Please state, for each member of GAMA, whether these insurance arrangements are 
due to the unavailability of commercial insurance coverage. If not, please stats 
the reasons for selection of these insurance arrangements. 



A: Testimony indicated GAHA airfraiK manufacturer Piper Is fully self- 
insured, while Cessna and Beech are currently self-insured for S50 million each. 
These arrangements were due to the cost and/or availability of coamareial 
insurance; In some cases insurance was not available at any price. Comercial 
insurance at lower levels is probably available today, but not at acceptable 
prcMlun levels. Moreover, our manufacturers prefer to nainta'.n control of their 
cases, to fight or settle as they see fit. They are reluctant to delegate this 
to insurance companies -- especially considering the aany uncertainties in 
aviation products liability. 
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Senator Ford. Theink you very much, Mr. Martin. 

I have two or three questions I would like to ask, and I am sure 
Senator McCain would like to delve into your opinions also. 

I think we have a figure that probably everybody generally 
screes on, and that is the domestic manufacturing base that has 
substantially been eroded over the last ten years, which in part is a 
result of the skyrocketing product liability costs. 

In your view, Mr. Martin, what will happen if we do not enact 
l^islation providing the kind of relief that is proposed in S. 640? 

Mr. Martin. The foreign manufacturers will supply the largest 
percentage of the single-engine airplanes, the piston-driven air- 
planes, the entry level airplanes, and they will continue to invade 
that market until they supply 80, 90 percent of it. 

We will lose that market, and we will lose our technology. That 
is the first thing that I think is going to happen. 

The next thing that is going to happen is that airplsme manufac- 
turers, such as Beech and Cessna and to a lesser extent perhaps 
Piper, are going to gradually become manufacturers of nothing but 
pure jets and turboprops, corporate class airplanes, and govern- 
ment contractors. They are going to become big engineering compa- 
nies and wait until their existing fleet of airplanes dies. 

By that time, the foreigners will be well established in the 
market and they will not be able to re-enter. I think that is what m 
going to happen. 

I think we are going to exacerbate the shortage of pilots and we 
are going to impair the general aviation contribution to the nation- 
al transportation system. 

I do not believe that the French and the Brazihans and the Kore- 
ans and the West Germans are going to build better airplanes. I 
think they are not going to build as good an airplane, and in the 
long run I think safety will suffer. That is my answer to what I 
think is going to happen. 

Senator Ford. I find in my small community of 60,000, Mr. 
Martin, that most of those who are learning to fly, getting into 
these single-engine aircraft and so forth, are the more affluent in 
my community. They are doctors and lawyers. 

Beyond that, we find very few that are willing to, that have the 
ability or financially can get into the private aircraft arena. 

One of the things that I want you to answer for me is, while the 
number of units delivered in 1988 continued to decline, the value of 
the aircraft billings increased from 1987 by, my figures are, close to 
45 percent. What does this mean relative to our debate over the 
nee^ for tort reform legislation? 

Mr. Martin. Your figures are approximately right. The dollar 
value of total sales went up about 40 percent. The units, as I men- 
tioned, only went up four percent. The accounting for that is very 
simple. What the U.S. manufacturers are making is the (Mrporate 
jet. 

I might say to you that about 40 percent of the sales were of the 
Gulfstream class airplane. These are $20 million corporate air- 
planes. Even doctors and lawyers cannot afford those airplanes. 

That is what is happening to the industry. What that demon- 
strates, the difference between the dollar value of the industrsr's 
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sales and the unit value of the industry's sales, is beisically what I 
premised the answer to the previous question on. 

We are going to become nothing but pure jet and turboprop man- 
ufacturers making government sales and huge corporate sales, and 
we are going to be out of the individual market. 'Diat is what that 
number says. 

Senator Foed. One of the things I was interested in — I think you 
made it very clear, Mr. Martin, was who would take up the slack 
that we are not building? And it is the foreign aircraft, and they 
are moving in and moving in very fast. This free trade country, you 
know, lets them all come and do things to keep ours from being 
competitive. 

As you say, we do the research and development, but we are not 
doing very well keeping it in the marketplace. 

In your statement you refer to the fact that over half of the 
piston engine-powered aircraft are more than 22 years old. Does 
this mean that this bill's 20-year limitation on liability will leave a 
gap in compensation to victims of accidents? Is that a problem that 
should be addressed in this legislation? 

Mr. Mabtin. The 20-year statute of repose that appears in this 
bill is undoubtedly going to outlaw some claims. I am not goit^ to 
argue to you that it does not. I will say, however, that the statute 
of repose here is a running statute, which says that any system or 
component or part that is replaced, the 20 years starts anew from 
the date of replacement. 

Now, a 20 year old general aviation airplane has got a lot of re- 
placed parts and systems in it. So it is not going to be an absolute 
rule, but there must be some reasonable cutoff. 

Those airplemes are obsolete because the technology has changed 
so fast. They are usually fourth or fifth owner airplanes, memy of 
them with terribly poor maintenance. 

And I think that what we may lose in terms of actions eigainst 
the manufacturers we will over time more than pick up in impos- 
ing the economic responsibility for loss where it belongs. 

That iB, if the owners of the airplanes and the fixed base opera- 
tors who are required to maintain it are required to carry adequate 
insurance coverage and develop the habits of caring for their air- 
planes or not flying for them, accidents are going to decline; and 
those who are injured because an airplane is not maintfiined, they 
are going to file and try the right lawsuit, that is against the fellow 
who did not maintain it, and that is what is wrong here now. 

The state courts and the various jurisdictions are hunting for 
ways, with unbelievable ingenuity, to take a lack of maintenance 
or a failure to comply with inspections that had been directed by 
the manufacturer and sometimes the FAA and imposing the liabil- 
ity of that on the manufacturer, on the theory that he can insure 
cheaper thsui the individual, which is a fallacious theory. 

I could cite you to a paper by Mr, Priest of the Yale Law School, 
I believe, that demonstrates exactly why that is a felonious theory. 

I do not think it is going to leave a hole that needs to be covered. 
I think it is going to improve the overall administration of justice 
in terms of airpleme crashes. 

Senator FoED. Thank you, Mr. Martin. 

Senator McCain. 
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Senator McCain. Thank you, Mr. Chairman. 

Mr. Martin, what percent of the industry is self-insured? Have 
you got a guess on that? 

Mr. Martin. I have better than a guess. I can give you the QUin- 
bers. 

Beech is self-insured up to $50 million annual aggregate loss and 
defense costs, which historically includes 100 percent of our annual 
loss and defense costs. We pay it all. And we have excess insuriuice 
above $50 million. Cessna I am told is, and I believe this to be cor- 
rect, that they are uninsured to $100 million, which I am sure 
covers all of their loss. 

Piper is absolutely naked. They have no insurance coverage 
whatsoever. They are making a vediant effort to stay in fousinese, 
and they are going to stay in business until they get tagged and 
then somebody is going to sell the plant, unless that situation 
changes. 

That is the situation. Those are the big three. Worse than that, 
however, is the small manufacturer of systems and components, he 
is uninsured. And he will not take the risk. And one of the big cost 
drivers that is not included in the figures that you see, but one of 
the enormous cost drivers, is the requirement by the U.S. mantd'ac- 
turers to replace suppliers who say: I make automotive parts or I 
make boat parts as well as aviation parts; I am going to quit 
making aviation parts because my insurance costs have gone 
through the roof, or I am totally uninsured and I cannot bet the 
farm every time I turn out a piece. 

It costs us thousands of dollars to replace one of those, one of 
those people that has supplied us parts for years. That is a hidden 
cost that is driving up the cost of these airplanes. We have no sta- 
bility in our vendor base. 

Senator McCain. Perhaps you could provide us for the record 
some examples of that trend. 

Mr. Martin. Well, to give you one that comes fresh to mind, sev- 
eral years ago Beech had what you and I would look upon as a bi- 
cycle chain that went over a sprocket that controlled the ailerons 
in its single and twin engine airplanes. We had that manufactured. 
I do not remember the name of the supplier. We do not build those 
in the Beech plant. 

He said: I am going to quit building them. I can build bicycle 
chains and that does not cause any problem, but when I build your 
chains I either am uninsured or I am going to have to chfu*ge you 
an unrealistic cost. 

We had to go out and replace that supplier. Msmy of those sup 
pliers, by the way, are overseas suppliers. We had the same prob- 
lem with Heim rod ends that you operate the controls with. We 
have had that all the way through the whole airframe. 

But those are examples of what I am talking about. 

Senator McCain. Can you give us a rough R&D picture of what 
is going on oversells and what is occurring in the United States? 

Mr. Martin. Well, what is going on overseas is simply that we 
finance our own R&D costs. We do not get any government grants. 
All the foreign competition has government grants. 

How can we compete with that? The answer is we cannot. Beech 
spent $300 million developing the Starship. We paid the whole bill. 
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We do not have a competitor for the Starship except for the Italian 
Etirplaae. I do not 4riow how much of that was financed by the gov- 
ernment, but I would say a subetantial share, I am sure, a substan- 
tial sliare of the R&D was government underwritten. 

Even little Mooney, Eilthough it is privately owned by the 
French, it gets government grants to do R&D work. That is another 
complicating problem. 

Not tdl of those problems are going to be cured by this measure. 
But if we can just get a fighting chance to get out from under this 
load, I think that our industry can cope with th(»e problems. With- 
out it we do not have a chance. 

Senator McCain. Do you have any figures on the number of indi- 
viduals receiving a private pilot's license today versus ten or 20 
years ago? 

Mr. Mastin. No, sir, I do not. 

Senator M(<?ain. Maybe we should get that from the FAA. 

Mr. Mastin. I think it would probably be an interesting figure. I 
have seen some figures, but I do not have them committed to mind. 
I know that It is down. 

[The following information was subsequently received for the 
record:] 
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Senator Ford. Excuse me. Senator. 

What, we are going to need is 90,000 new pilots between now and 
the turn of the century, something similEir to that. And we are jiist 
absolutely going to run into the same problem with the pilots you 
are running into with building airplanes, and that is a domino 
effect on what is happening to us. 

I apologize for interrupting, but it is more serious. There is a 
b^^r picture, that this is the cemcer and it is beginning to spread. 

Mr. Martin. There is a much bigger picture, and an add-on to 
that picture is that there are areas of the world, there are areas of 
our country — Aleiska is a clear, clear example; they depend on gen- 
eral aviation for most of their transportation. 

Even we in Kansas depend on general aviation. There is lots of 
places we cannot get. You either drive or fly a general aviation aae- 
plane. There is no other way to get there. 

But the rest of the world is like that. We should be exporting 
these products. We should not be importing them; we should be 
supplying the rest of the world with its tretnsportation machines. 

Senator McCain. You raise a good point, Mr. Chairman. And I 
think the other point is your state, like my state, has some ruiBl 
areas and airports. 20 years ago you imd I would go to one of those 
aiiTorts and the young men and women going up for flights 

Senator Ford. On a gravel runway. Now we have olacktopped 
the runway and there is nobody there. 

Senator McCain. That is right. 

Mr. Martin. That is exactly right. 

Senator McCain. We cannot anbrd to get a ride. Well, I guess we 
have probably covered that. 

I just have one final question, Mr. Chairman. What percent of 
the recent increase in sales is piston-driven aircraft, as opposed to, 
as you mentioned, corporate jets? 

Mr. Martin. In terms of dollars or units? 

Senator McCain. Units I think would be — both if you have got 
them. 

Mr. Martin. I do not. I do not have precise figures in terms of 
units. The only increase in sales of light piston-driven airplanes 
comes from Piper. Beech is stable. We sell about 40 Bonanzas a 
year, maybe a little bit more than that. Cessna is out of the single 
engine piston-driven business. 

Senator McCain. You say there are about 40 Cessneis? 

Mr. Martin. About 40 Beech Bonanzas a year. 

Senator McCain. Oh, Bonanzas. 

Mr. Martin. Piper is selling some single engine entry level air- 



Senator McCain. And they are uninsured. 

Mr. Martin. And they are totally uninsured, and I think th^ 
are selling those at very attractive prices. And how long they can 
walk that knife edge I do not know. I am not very optimistic about 
it. They have got to have some help. 

Senator McCain. Thank you very much. 

Themk you, Mr. Chairman. 

Senator Ford. Thank you, Mr. Martin. Your previous testimony 
is also in the record and we are grateful to you for making this trip 
today, and we look forward to working with you in the future. 
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Mr. Martin. Thank you. 

Senator Fohd. Our next witness is Mr. Bill Wtigner, President of 
the Association of Trial Lawyers of America. He is with the law 
firm Wagner, Cunnii^ham, and Vaughan of Tampa, Florida. Mr. 
Wagner, we are delighted to have you here today and we look for- 
ward to your testimony. 

You can have the full statement in the record and highlight it, 
Eind then we will ask you some questions, whatever you would like 
to do. 

STATEMENT OF BILL WAGNER, PRESIDENT, ASSOCIATION OF 
TRIAL LAWYERS OF AMERICA 

Mr. Wagner. Thank you very much. Senator. I appreciate the 
opportunity to appear here. 

As you have probably noted, I am here substituting for Mr. 
Charles Hvass, who actually prepared the statement that we will 
submit for the record. And in all candor, he was only at the last 
minute unable to get here and I was asked last n^ht to appear, so 
I will apologize in advance for perhaps a somewhat less than pol- 
ished presentation before the group. 

Senator Ford. They just sent a country lawyer, I understand all 
of that. 

Mr. Wagner. Thank you very much. 

I would ask, however, that Mr. Hvass' statement be accepted for 
the record. 

Senator Foru. Without objection, it will be included in the record 
in full. 

Mr. Wagner. I have reviewed the statement and I agree with its 
contents. He comes from perhaps a httle bit different sUite. 

Before I go any further, I would like to mention. Senator McCain 
asked a question concerning the number of student pilots and the 
impact of liability costs. The Department of Transportation recent- 
ly produced FAA's evaluation and forecast for the fiscal yetu^ 1989 
to 2000. Chapter 5 of that document deals with general aviation 
and in part with the general aviation pilot population. 

Of significance, there are a great number of statements made in 
this document concerning the costs and the problems within the 
general aviation industry. Only passing reference is made by the 
FAA to liability problems as one of the industry's problems. And I 
would ask that this document be made a part of the record, and 
particularly that chapter, chapter 5, since I think it is of signifi- 
cance that we have some of the facts available. 

Senator Ford. The document will be included in the record, by 
reference * but will not be reprinted. 

Mr. Wagner. Thank you, sir. 

Senator McCain. And if I may respond before you get into your 
statement, it does in some degree — and I have not read it; I will 
read it with greatlnterest — contradict the view of the Secretary of 
Transportation and others that work for him concerning this par- 
ticular legislation and this pfu^icular problem. 

So I would be interested m reading it. 

• Sm PAA-APO 89-1, Blarch 1B89. DOT, FAA publkatioa. 
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Mr. Wagner. I have not read the entire document. I have only 
read the chapter on the general aviation industry. But at least in 
terms of the assessment by the FAA of those things which tiiey 
consider to be problems within the general aviation industry, there 
are a great number of problems referenced therein, with liability 
beii^ only a passing reference. 

Senator McCain. Thank you. 

Mr. Wagner. I am here as President of the Association of Trial 
Lawyers of America, and I guess, having heard what was said 
before me, I am a little nervous to appear here. Our scheduled wit- 
ness appears to have gotten sick and I am beginning to worry 
about my own health, havii^ heard what has been said about us. 
But I shall attempt to present the statement. 

I am here also because I am a private pilot, and I have been a 
private pilot since 1962. Also, I own a Beechcraft aircraft, a twin- 
engine Beech Baron. It was manufactured in 1964. It is therefore 
25 years old and it is still flying passengers, and I have even had 
the privilege of having a United States Senator as a passenger in 
my aircraft, so I am sure there is more than passing interest. 

Senator Fohd. Past or present? 

Mr. Wagner. Past, sir. Not voting on this committee, sir. 

My aircraft is 25 years old and it has some 3,000 hours accrued 
on it. To put that in context, a good commercial aircraft today gets 
that amount of time in about nine months of operating under 
normfil circumstances. 

So this addresses one of the issues you have referred to, which is 
a time limit on recovery. My aircraft, with 25 years, has 3,000 
hours. Some commercial aircraft get that much time in nine 
months. 

Senator Foed. But would not the commercial aircraft be a dijfe^ 
ent type airplane, be a jet, compared to your twin Baron? Tbei 
would be number one. 

And two, would there not be more rigid inspections on that com- 
mercifil aircraft than there would be on your Beu-on? 

Mr. Wagnkh. Not necessarily, sir. Now, if you compare a 747 to 
my Baron, yes, sir. But you are drawing the line in this bill at 20 
passengers, and there are a large number of commercial aircraft 
that are used in the commercial scheduled system, under 20 pas- 
sengers, which are also used as private general aviation Eiircraft for 
corporations and for flying representatives around the coiintry. 

The description of below 20 would apply to most of the corporate 
jets. All of those are below that amount, and yet they require, as a 
jet aircraft, different inspections, much eis a 747 does. 

I bought my aircrsift, used, in 1969. I mention that because 1 
think it is of significance with regard to the reason this industry 
has had some problems. In 1969, when I bought it, my aircraft was 
five years old. And I bought it used because its cost then was about 
a thud of the cost of a new aircraft. 

Why? Because the market was essentially flooded with Beedi 
Barons and similar competitive aircraft. I was able to buy it at a 
used price, at less cost, and it was just as good an aircn^Ffc as the 
brand new ones coming out then. This was at the peak of prices, 
when they were beginning to go down. 
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Since that time, on several occasions I have thought, do I want to 
buy a brand new Beech Baron? They are still manufacturii^ Beech 
Barons. And in each case I have decided, no, I will upgrade my own 
aircraft. At the present time, my aircraft on the retail market, the 
used market out there, costs about one-tenth the retail cost of a 
brand new Beech Baron. 

Yet when I chart it out, compared to my 25 years old model, I 
would only get to Miaimi ten minutes earlier from Tampa, Florida, 
where I live, if I bought a brand new Beech Baron. 

I am also here today because I represent injured people and the 
survivors of those killed, and occasionally also represent pilots who 
have disputes with the FAA, and even occasion^ly represent gen- 
eral aviation people, such as fixed base operators, who need legal 
services in that area. 

I do not want to restate Mr. Hvass' comments, but I would like 
to highlight a couple of them from my perspective, if I may. He 
lists some of the reasons why he has concern with the bill's reli- 
ance on FAA standards regarding acceptance and certification, to 
at least establish a standard that a jury could consider, which I 
might submit has a high degree of we^ht for a jury. 

He mentions the problems of the minimum standfirds that were 
used for the V-tailed Bonanza and the Cessna 411. From a personal 
standpoint, I can t«ll you something else about that certification 
problem. 

When I received my aircrsift, it had a list of what we ctdl the 
numbers: the speed by which you can fly the aircrsift when it has a 
single engine with the flaps down, with the flaps up, with the 
wheels down. These are a list of minimum safe operating speeds 
under the conditions. 

Because I am in the business I am, I have learned, I have found 
that that certiflcation process involves the manufacturer having a 
highly qualified, skilled test pilot, flying in absolutely the best con- 
ditions in the world, meet that test on, I believe it is, three occa- 
sions, under the most ideal conditions. 

l^en the number goes in there as being the minimum aaie 
standard. And yet, the very people who fly the smaller aircraft are 
the people who are not the most skilled pilots, who are not the 
expert test pilots, and they are also not always able to fly them 
under the ideal conditions. They fly them in everyday conditions. 

I am also concerned at the FAA resources, and since this com- 
mittee has FAA jurisdiction let me suggest to you the real 
Fracticalities of how airworthiness directives are sometimes issued. 
had a case recently in which a small aircraft crtished and it was 
investigated bythe FAA, and the report went all the way up 
through the tfTSB and was approved by the NTSB, with a refer- 
ence m this investigation to the fact that improper valve springs 
had been used in the engine. 

After an extensive amount of time and an extensive amount of 
discovery, we found out that these were not the improper valve 
springs at aH. They were vjdve springs that were proper. 

Yet, because of the amount of resources that the FAA had to 
devote to the investigation of this small aircraft accident, as com- 
pared to the resources it has to devote to the large aircraft acci- 
dents, the ones many of us are familiar with because we see them 
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on television, the erroneous information got into the sjwtem and is 
erroneously in the computer right now concerning those "improp- 
er" valve springs. 

Respectfully, then, to test each individual's right to recovery 
based upon what might very well be erroneous is, we feel, unfair. It 
is unfair not only to that particular operator, the person who is 
hurt in this accident, but to those who might be affected by the is- 
suance of airworthiness directives (or the foilure to issue airworthi- 
ness directives later) because of the inability to fully and complete- 
ly investigat« these matters. 

Mr. Hvass also comments that he is worried about the standard 
of liability r^ardii^ aircraft used "for their intended purpose." He 
expresses at great length his concern with the question of crash- 
worthiness. 

Let me give you an example which I think will focus on this. Re- 
cently an aircraft, a Braniff aircraft approaching Orlando went 
through some very severe weather and, surprisingly, three of the 
seatbelta in the Braniff aircraft did not break, they just slipped out 
of their retainer, the place where the seatbelt attaches to the seat 
and to the floor. 

Upon examination by the FAA, they found that the retainers, 
somehow, during the use of that aircraft had just been twisted 180 
degrees, and therefore the seatbelts were able to slip out. 

The retiiiners and the manner in which they are installed and 
the seat belt itself were all certified by the FAA. They just had not 
roEilized that in the operating or the use of it the retainer might be 
turned backwards. 

That was found in that aircraft, and I went home and looked at 
my aircraft because, although I did not have the identical type 
seatbelts, I had similar retainers. And sure enough, one of the 
eight retainers in my aircraft had turned Etround backwards, and I 
corrected it. 

Now, respectfully, I do not know, first, why under "the intended 
purpose" des^ standard, that the person who designed the retain- 
er should be able to escape liability because he intended that this 
seatbelt be installed with the retainer up why should we have to 
pEiss on the liability to someone else? 

Secondly, I am not sure why it would be fair in this circum- 
stance, where the manufacturer and designer of that retainer and 
the seatbelt clearly would be liable to the commercial airline pas- 
senger, for them not to be liable to my passenger, who is using the 
aircraft to get that short distance transportation on a non-eched- 
uled, non-commercial status. 

Mr. Hvass discusses briefly the concept of comparative ne^- 
gence, and my story about the aviation springs raises that issue be- 
cause in that particular case, under our particular laws in Florida, 
when the insurance company representii^ the person who was ob- 
viously responsible in that case, which by the way in my judgment 
and in the judgment based on the final settlement, was the instruc- 
tor pilot who was flying the aircraft, when that insurance company 
found that there m^ht be something wrong with the manufacture 
of the springs, it sued the manufacturer of the springs, the over 
hauler of the engine, the inspector of the aircraft. 
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Only one of those parties had no insurance. Well, of course, to 
the one who had no insuiBnce, as we got on through discovery, 
they started to push the blame on him because he had no one to 
defend him. 

But realisticfdly, for those who did have insurance, their insur- 
ance costs went up — created by a situation in Florida in whicii 
Florida, in an effort to question this area of comparative fault or 
joint and several liability, adopted a modified form of comparative 
fault and comparative liability. 

So far it appears the results in Florida are just as I have an- 
nounced. It has resulted In more litigation for more parties, more 
ezpense, more costs for defendants, and unfortunately more costs 
for the plaintiffs. 

I wUl not conmient on the statute of limitations except to point 
out something that I think you should be aware of. Under current 
circumstances, before you can really get into an aviation case, you 
must wait until the FAA and the NTSB have completed their 
report. This is particularly so with r^ard to small aircrait. 

Frequently, you cannot get into a case quickly becaiue the FAA 
or Uie NTSB have the pa^, or have parts of ^e information, or 
have facts that are otherwise unavailable to you at a reasonable 
expense to your client. Often it is more than a year, not always, 
but often more than a year before the regulators complete their 
report. 

To be limited in all cases to one more year to complete discovery 
and to find out whether or not they may have made a mistake or 
whether, through your investigation, other persons might be at 
fault is in effect to charge those with responsibility, at that early 
date, because you discover them within two years and excuse those 
who might be discovered later than two yeeu-s. 

I will just briefly comment on the statute of repose. I did some 
quick figures. I used my aircraft before 1 became President of 
ATLA about 100 hours a year. That was 2,000 hours total. 

You have noticed I said I have about 3,000 hours on my aircraft 
In 20 years it is 2,000 hours. I am now using it between 400 and 
500 hours a year. A commercial aircraft would have 116,000 hours 
tf it was used at the regular rate. I understand the Aloha airliner 
had something like 98,000 hours on it. 

The point I feel is that it is not correct to use age as a defining 
feature for aircraft. 

We have a test in law called the "reasonable expectations of the 
consumer," and I think that is a fair test If the reasonable expec- 
tations of the consumer, such as myself when I bought my Baron, 
is that it is going to last effectively my lifetime, tben that reasona- 
ble expectation ought to be met, imless the manufacturer wants to 
tdl me and warn me In advance that It is not going to be responsi- 
ble for this aircraft besrond that time. 

What happens If we paas this bill? I made a list of what account- 
ants wiU probably do when they sit in their rooms at various loca- 
tions. The accountants are probably going to shift the defense costs 
in some insurance companies, Including mine by the way, because 
my insurance company under the bill, even though their insured 
aircraft may be at fault, because of age, will suddenly be excused 
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A*om liability in my case and therefore my own liability insurance 
will have to pick it up. 

The small businessman who inspects my aircraft every year and 
who is insured, hia insurance rat^ are going to go up also. So his 
accountant is going to have to add money because my aircndt is 
more than 20 years old; and as you have heard, apparently more 
tiian half of the aircraft sitting out there on the ramps and being 
flown by the average person today are over 20 years old. 

TTie plaintiffs' costs may rise. They will for me. I know that if we 
adopt this bill I am going to have to hire a whole bunch of experts 
to not only testify as to whether this product is in ftict defective, 
but also to apply the reasonableness standard to determine what 
could the manufficturer have done, even as short a time as five 
years ago, to correct the defect, which is why we say the negligence 
standard has been put into strict liability doctrine. 

And some people, most of whom do not have accountants by the 
way, are not going to recover, as admitted previously. Those people 
who happen to be killed in my aircraft or an aircraft like mine, 
that is over 20 years old, either will not recover, or hopefully will 
have other places that they can recover. 

And they have been deprived of the right to that recovery which 
otherwise exists. 

As I say, they do not have accountants. 

Small businesses, for example, the replacement part people, their 
insurance goes up. Small businesses, the maintenance people, their 
costs will go up. The inspectors, their costs will go up. 

All of that will shift the costs from an accountant in the manu- 
facturer someplace who says, well, whatever we reserved for those 
people that were hurt in our pleuies that are 20 years old or over, 
we shift from reserves over here to the profit line. Whatever we 
reserved for those parties that previously would have been 50 per- 
cent at fault, but now are not 50 percent at fault because it is over 
20 years old, that shifts to the profit line, and it shifts 100 percent 
back down there to the smedl businessman who inspected and 
maintained and repaired that aircraft. 

I hear repeatedly the statement: The owner is responsible fcnr 
maintaining the aircraft. As a realistic fact of life, I am l^aUy re- 
sponsible under the law, but I pass that l^al responsibility on to 
the operator of the general aviation facility, who is a sigmiicant, 
important person in our community, who is responsible tor main- 
taining my aircraft, and who will pick up the burden of this shifL 

I was interested in some of the comments concerning the compe- 
tition from foreign sources. I have sued the manufacturers of fix- 
eign aircraft. 

As it turns out, the aircrsift that I told you about with the slip- 
ping seatbelt is a BAC aircraft, British Aircraft Corporation air- 
craft. They are not excused from liability over here. They are in 
exactly the same omipetitive situation insofar as that goes. 

But significantly, the European Common Market has recently 
adopted a fbrm of strict liability which will be much stricter than 
the liability that is applied here if this bill is adopted. 

Semator Ford. But is it not for a shorter period oi time, tm 
yeanl? 
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Mr. Waones. I have not seen that ten years, sir. I was interested 
to hear that I think what was said was that they are considering a 
ten year limit. CMiviousIy, we were considering a 12-year limit in 
the House not so long ago, and I do not know what will happen 
when this bill gets to the point where it is amended. They might be 
considering a four-year statute at some time. 

Once th^ are passed, people consider all sorts of things to far- 
ther limit their liability. 

But in fact, they have adopted strict liability over there. And the 
accountants over there will say: Well, we have a limited necessity 
to apply strict liability to those ftircraft we manufacture and send 
to the United States now. 

I was interested in the discussions concerning the people who do 
not get to fly. I think the statistics here will show that that is a 
warped view, that all these poor poople cannot leam to fly. 

I will admit that the fellow who cleans up my garage does not 
learn to fly an airplane, but he did not leam to fly an etirplane 25 
years ago, either, and liability insureince does not have anything to 
do with it. But I insist 

Senator McCain. Have you ever met Colonel Borman? 

Mr. Wagneb. Pardon? 

Senator McCain. Have you ever met Frank Borman? 

Mr. Wagner. Never met him. 

Senator McCain. That is exactly how he learned to fly, and a 
whole lot of other Americans, who hung around airporte and got 
rides on airplanes and learned to fly that way, which they cannot 
Einy more. 

He will testify to it, I will testify to it, and others of my genera- 
tion will testify to it, sir. 

Mr. Wagner. Well, sir, I would be more than happy to have my 
associate testify, I told him I want you to learn to fly, because you 
fly with me sometimes and I am getting to the age where I may 
have n^ heart atteck, and I want somebody to be there to help. 

And I said: You can spend the money to fly. And I found out it 
was a very competitive meu-ket. Within our meirket in Tampa 

Senator Mc<7ain. It is competitive? Now it is easy for someone to 
leam to fly? 

Mr. Waonkb. Absolutely, sir, in terms of the costs that he has 
cmne to me with. 

Sraiator McCain. Perhaps at your income level that is the case, 
rir. It is not, certainly, as far as the income level of my constitu- 
ents are concerned. 

Mr. Wagner. No, sir. But I learned to fly in 1964 and I know 
what it cost me in 1964, and I have seen what my associate has 
come to me with as to costs currently, the cost of his learning to 
fly, either at Peter O'Knight, Albert White and three locations in 
St Petersberg-Clearwater. 

When you adjust for inflation, the cost is very little difference 
from 1964. If you adjust for inflation and take out the cost of using 
Uie airplane's gasoline, there effectively is no difference, the cost is 
c^ectively the same. 

The cost today of training has been as much directed to the cost 
of new requirements for transponders, new requirements for specif- 
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ic types of radios which we must have, new requirements and ex- 
pensive, expensive oil and e^^nsive, expensive gasoline. 

I know what my liability Insurance costs me and 1 know what I 
spend a year to fly my airplane. Liability insurance is not what 
concerns me. What I do is read the list as I fly around the country 
and say, where can I get cheap gasoline? What state is charging too 
much? Cem I land at this airport and get cheaper gasoline? 

That is what drives my flying. That is what is driving my associ- 
ate's flying. That is what is driving a tot of people's flying, not the 
interest in learning to fly. 

Senator McCain. 1 apologize for interrupting you. 

Mr. Wagneb. And in ell fairness, eii^-I am sorry. And in all fair^ 
ness, sir, the availability of edtemate forms of transportation sig- 
nificantly drives our interest in learning to fly. 

When I learned to fly back in Florida, the availability to me to 
go to various different places in the state was extremely limited be- 
cause of the limited availability of conmiercial aircraft. As far as 
that goes, it was signiflcantly affected by the availability of the 
interstate system. 

As the interstate system has developed and allowed me to get 
from Tampa to Port Myers, there is less of an interest for me to 
fly. And at least since der^ulation, where I now have three com- 
peting airlines flying to Fort Myers, there is less of em interest for 
me to fly, although I love it and I would do it anyway. 

But to my eissociate, he drives down to Fort Myers because it is 
easy. He catches one of four commercial flights down to Fort 
Myers. When I was there, I would have had to drive on 41, a 
narrow two-lane road, or I could fly my own plane. I could not go 
commercially. 

So there are many other factors driving that. 

I suppose the other thing that would happen if we passed this 
bill is that that my insurance would go up, and when I went out to 
try to sell my airpUme the value of my airplane would have gone 
down significantly, because they would say, well, your aircraft is 
not protected by Uie good name of BeechcraiFt any more. 

And perhaps Beechcrafl would be giving me a call and saying, do 
you not want to buy a new airplane? And to the extent that th^ is 
good for the industry, I applaud it. But to the extent that we get 
that good for the industry by depriving those who in fact are going 
to be hurt and killed by defective aircraft in the future, that ac- 
countant's mechanism of moving from this pot to that pot to save 
an industry, I think is unfEur. 

Those in aircraft like mine may not consider this bill as having a 
cap, but if they are a passenger what th^ have and what they are 
facing is the lUtimate cap, that is the inability to get any damages. 

Thank you very much for your courtesy in listening to me, anid I 
would be happy to answer any questions. 

[The statement and questions and answers follow:] 
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snaacHTCF us assocuiick cf TSX^LUtrass tw AcmcA 

Hr. cbslzwm and H«d»«r« of th* CaH>ltt««, I om diarlas T. 
Bvass, Jr. I om a partiwr in th* NlnnMipolis lav fira of Hvaaa, 
itolvBui « Xing. I would Ilk* to thank you for tba opportunity to 
tostify and pr«s«nt i^ viova on 8. 640, tha Ganaral Aviation 
Standard* Act of 1989. I aa Eoraar chair of tha Aviation Sactlon 
of Um Aaaoclation of Trial Lawyara of Avarica and an actlva 
pilot. Hy parspactlva la diCCarant froa many lAo ara appaaring 
b«Ior« you bacauaa I taatity fron tha standpoint of having 
vitnaaaad tha Ivpact of aircraft accidanta on ay clianta as wall 
aa wg laaily. 

I alao coaa batora you as ona irtiosa involvaaant in tha 
litigation systaa has sxposad aa to tha actiona of thosa irtio 
through this lagialatlon aaak rafuga froa thosa actiona. I would 
urga that tha aid thay saak not ba givan. 

S . 640 would Buparsada ai^ atata law ragarding aattara 
covarad by tha bill. All of thosa aattara - tort law iaauas 
ragarding racovary for hara - historically hava baan raaarvad to 
tha atatas. 

It la Ironic and aialaading that tha juatification for 
Fadaral involvaaant is lAat tha bill taras tha Padaral 
govamaant's 'coaprabanaiva syataa for ragulating ganaral 
aviation.' It is ironic bacaus* aany of tha proponanta of thla 
laglalation ara tha vary folks who hava traditionally (and in 
■any caaas auccassfnlly) ^^tosad tou^, coqtrahansiva ragulation 
by tha Fadaral Aviation Administration. Thaaa aaaa paopla ara 
now saaking to hida bahind that liaitad ragulation as 
justification for paaaing a statuta to avoid liability tor 
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InjuriBB cauaed by dafactiv* aircraft. It !■ BialASdlng because 
trtille pr^MMient* of this bill cit* that FAA's responsibility for 
sstablisbing aircraft design, construotion and certification 
standards and standards for Baintenance, inspectlMi and repair, 
they fail to cite what they know is also true: that the Federal 
Aviation Act of 1958, by its vary ter«s, specifically requires 
that agency to set only Bininua standards. HiniauB standards do 
not necessarily establish an acceptable level of safety. Quite 
siBply, the Federal regulatory structure as it relates to the 
general aviation industry does not justify enacting a relaxes 
liability standard. 

To conpound the Batter, as the U.S. supreee Court recently 
noted, *tbe FAA by regulation has authorized the applicant itself 
to conduct the inspections and tests necessary to deterBine that 
an aircraft cos^orts with FAA airworthiness requirsaents . . . 
With fewer than 400 engineers, the FAA obviously cannot coBplete 
(the) elaborate coapliance review process alone. Accordingly, 49 
U.S.C. Sec. 135S authorises the Secretary to delegate certain 
inspection and certifications responsibilities to properly 
qualified private persons. By regulation, the Secretary has 
provided for the appointment of private individuals to serve as 
designated engineering representatives to assist the FAA 
inspection process. 14 CFS Sec. 183.39 (1984) . These 
repressntatives are typically eiq>loyees of aircraft nanufacturere 
vdio posssBB detailed knowledge of an aircraft's design based upon 
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their day-to-day Involvaaent in its developiMnt.' ( o.S. v. S.A. 
E«pr«»»a De Vlacao Amx*» Rio Crandena* Varlg. 104 8. Ct. 23755, 
1761 (19S4) (Saa alao 14 CFR Seca. 21.33, 21.35 <19B3). 

This involvaa a aignitlcant dsgrea of aelf regulation by tha 
Industry. It hardly provides a fair and rational basis for 
preaapting axisting state tort standards in favor of a raducsd 
fadaral liability standard crovamlng actions against 
Manufacturars of general aviation aircraft. The certification of 
ganeral aviation aircraft involves the rXA and the manufacturer. 
No consuner has a role in the process. Tha FAA, understaffed as 
It Is, cannot hope to conduct Its own teata of new aircraft 
typea. As a result, aircraft are certified when the reaults of 
teats parforaed by the Manufacturer are subaitted either directly 
to tha PAA or to a designee of the agency. 

Tha regulatory standards irtiich the aircraft sust meet are 
■iniauBS . They are often antiquated . In sone instances , the 
■tandarda ars iMsed on technology dating back to the i940'a. 
niare Is no govemaantal incentive for aanufacturerB to surpass 
thaa. niere ara few aarketplaca forces for aanufaoturers to 
■urpaas thoa. The prlaary incentive to build sat* airplanes 
which aaat today's technology is coaing froa tha civil liability 

Let wm share aoae exaaplea. 

'In 1939, Ueutanant J.R. Doolittle statad, 'a feature to 
wbl^ insufficient attention is given is designing and 
constructing an airplane ao that it oraahes well. This sounds 
odd, but aany lives have been savad because tha coclqpit was 
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strong and tticr* was aufticiAnt natarlal b*ttr**n th* pilot and 
th* grouitd to absorb the shock of crasblng. " Saczalske, 
Aircraft crashworthlnssB , Dnivaraity of Naat Virginia, 1965. Th« 
FAA racantly made najor changes In its crashvarthlnesB rules. 
John Clark, a sanior perforaance engineer for the National 
Transportation Safety Board called tha old rule for 
crashworthlnass 'a jolca'. 

Dp until 1978, the FAA did not require shoulder harnesses 
for ganaral aviation aircraft. They ware optional, avan though 
tha safety aspects of shoulder hamesses were wall known. I 
represented one individual who lost an aye in a crash of a 
Baachcraft Quaan Air In 1978. Ha would hava baan unharaad had 
the aircraft been equipped with abouldar hameasas. 

Bafora you think that the crash was aavara, I should tell 
you that tha plane was repaired and went back to flying. 

Unfortunately, under tha legislation that ia before the 
Conaittae, the incentive to laprova crashworthlnasa will b« 
blunted. As indlcatad above, tha bill would require juries to 
evaluate aircraft according to standards that often ara decades 
old because «any aircraft laCt tha Banueactura's hands that long 
ago. Moreover, tha change In the liability atandard from 
foreseeable use under currant law to 'intended purpoae* under 
Section 5(b)(1)(A) will allow «anufacturaa to state that even 
though they knew aircraft would crash, they did not 'intend' that 
they crash. Generations of pllota and i^saangars will be 
1 to 1940'a technology beyond tha year 2000. 
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Th* >y»t«ii oC certification, irtiich allows tb* nanuCacturar 
virtually cowpleta control over tha tasting and cartiflcation of 
•irplanas, la flawad bayond tha Inadaquacy oC tha sataty 
Btandarda In tha ragulations. A Ceasna 411, a twin «ngin« 
airplana, crashad just aCtar takeoff In Rlohfiald, Klnnesota, 
aftar an angina failad. Aa part ot tha litigation, Cacana hirad 
a tast pilot to fly an idantical aircraft to show that «van vitb 
an angina failura, tha airplana could ba ratumad aafaly to tha 
airport. nila una intandad to prova that the aircraft was 
proparly oartifiad by Caaana. 

Hhan tha Caaana pilot intantionally failad ona angina, ha 
loBt control and craahed. He aurvivedj the paaaangara in the 
original craah did not. 

Testing done by Caaana and the plaintiff's axpart Indicated 
that 370 pounds of praaaura waa nacaaaary on tha ruddar padal to 
keep the airplane under control after loss of ona angina. Tha 
PAA ragulationa call for a force of juat 150 pounda of pressure. 
For Bomm raaaon, in the certification procesa, the fact that the 
Caaana 411 did not aeet the ragulationa 'alippwl by,' thereby 
parmitting an aircraft to be built that did not aeet tha ■Inlmm 
regulation for single angina safety. 

When tha Aviation ConauMar Hagaslne axaMinad tha aafaty 
record of the C«ssna 411, they found it vas so bad that tha 
aircraft ataould ba grounded. Aviation Consuwar . Deca^Mr 1, 
1985, p. 30. Under tha bill nov before yoa, Cessna would face no 
liability for theaa aircraft, even though they do not aeet the 
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r*9ulationB undar lAich thtty arm certified. Am aircraft ar« nov 
approMohing twenty yaars of aga, a coKplata dafanaa undar S. 640 
at p. 6. 

nta Plpar chayatma, a popular turboprop, provides anottiar 
axaapla of vby FAX ragulatlon cannot sarva aa tba praalse for 
shielding wuiufacturaca trow liability. Hban tasted by the 
British Civil Aviation Authority, the airplane vas fovmd to b* so 
unstable in pitch that the tast pilot said it was 'so avfcraM 
that wa just did not ballava It oould possibly be true.' 
Aviation Consuaer , Feb. 15, 1986, p. 7. The FAA has no 
regulations governing dynaaic pitcA instability, so tha aircraft 
is cartlfiad hare. Tha British OlA refused to certify the 

ATLA believes that 8. 640 would unfairly and without just 
cause tilt the balance even in aeritorious product liability 
lawsuits in favor of defendants. Vhm bill would aalce It acre 
difficult for injured vlctiaa to prove their case. 

S. 640 would inject negligence into strict liability 
doctrine lay subjecting the product to a 'state of the art' tast 
aa defined by what was reasonably faaalble in li^t of existing 
technology. Even when a plaintiff could show that an airplane 
was unreasonably dangerous and defective, that plaintiff would 
also be required to daeonatrate that a reasonable Banufacturer 
would have built or designed the plane differently. This would 
essentially eean that manufacturers would have a reduoad legal 
obligation to pursue safety innovations and could content 
theaselves with the status quo . Additionally, the bill would 
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allow th* «anufaetur*r to avoid liability whara tha plaintiff 
uaad tba aircraft In a vannar slightly diffarent than intandad by 
tha Banufacturar, avan though auch uaa was foraaaaobla and tha 
manufacturar could hava raaaonably producad a product that would 
hava »ada auch use lass dangarous. 

As I indicated earlier, the 'intanded purpoa*' language In 
Sactlon 5(b)(1)(A) and tha notion in 5(b)(1)(c) that in ordar to 
■stabllBb liability tha plaintiff Must prove tha aircraft -was 
balng usad at tha tiae of tha accident for a purpose and In a 
■annar far which it was designed and Banufacturad' raises vary 
■arious concerns. A>ang thoa are concama regarding 
crashworthineaa. Menu factur era Bay eacape llebillty - even 
though they know that aircraft crash - siaply because they do not 
intend that they crash. If a detective condition in the 
■anufactura or design of an aircraft aakas it less craahworthy, 
«rtiy should not that defect eatablish liability? It is wholly 
foreseeable that a general aviation aircraft «ay craah, 
notwithstanding that it is not intanded or designed for that 
purpose. 

Nbile the liability standards in section 5 of the bill are 
matters of great concern, >o too are the restrictions Inposed 
under section 7 . Ho civil action for harm arising out of a 
general aviation accident may be brought if the accident involves 
an aircraft which is more than twenty ysare old. No matter how 
cMqpalling an injured victim's ceee might be, no matter that 
ganaral aviation aircraft ere designed to have (and are marketed 
as having) a vary long useful life, no matter that there are 
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■any, aany plaiMS aor* Uuui twanty y«ar» old that ar« ■till in 
oparation, a aanufacturar naad only ■anutactur* a plans - «van a 
dafactiv* plana - that will fly aafaly for twanty y»ara and that 
■anufacturar avoids liability antlraly undar tha bill. 

Tba )aoat glaring aumtla of what would happan undar tha 
propoaad laglalation ia ahovn by tha dlaaal raoord of tha 
BaachcraCt Bonanza. Tha V-tail daaign originatad on tha Bonanza 
in 1947, and tha aircraft racalvad FAA cartification in tha 
1940'a. In 195e, tha atrangth of tha daaign waa quaatlonad by 
tha FAA. Xat, tbousonda of tha v-taila wara producad, and More 
than 200 hava ooaa apart in tha air. Thia coi^mraa with tha 
handful of Bonansaa with convantional taila that hava co)aa apart 
in tha air. 8. 640 would axai^ Baacb froM liability for all 
Bonansaa ovar SO yaara old. I baliava that it was tha praaaura 
of potantlal liability that cauaad Baach to ba tha firat ganaral 
aviation Banufacturar to pay tor a racall and corraction of tha 
dafactiva part on an antira flaat of aircraft. 

Tha co^arativa raaponaibility previa iona of tha bill 
(aaction 6} alao ara worriao>a. Tha right of an innocant victia 
to full and fair oo^anaation outwaigha tha policy daaira to tix 
a dafandant'a financial axpoaura at praciaaly tha parcantaga of 
daaagaa for idiich that datandant ia provad raaponaibla. In tha 
firat placa, tha triar of faot raraly can fix with any 
raliability an axact parcantaga of raaponaibility. But aora 
i^^rtantly, tha cosBon law rula of joint and aavaral liability 
ia long hald and wldaly accaptad. S. 640 would ovartum that 
rula. and in oaaas involving inaolvant or undar inaur ad or 
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attMrwl»« unr«l>ctiBbl« da£*ndantm, would hava tha aCtsct ot 
Ijqxialng tha Clnanoial bUTdan of a ganaral aviation aooidant not 
on tha wmutactura or auppllar or waintanonca parson or pilot tdto 
cauaad tha accidant , as tha c&sa Hay ba , but on tha Innooant 
victlB. Undsr tha coanon lav rula, irtilla lability aay ba joint 
a>ong toirtfaaaors thars aust ba individual raaponsibillty In 
ordar to paralt racovary. That is, undar tha wldaly acoa[)tad 
rula of atata law, tha dafandant'a conduct by Itaalt Muat hava 
baan suCtlclant to cauaa tha accidant or hava baan an assantlal 
factor in caualng tha injury. That la not an unfair standard. 
It is hardly as unfair as forcing tha Innocant victlii to baar tha 
cost of tha Injury. 

I bava aaan aany raasons glvan for tha cost of product 
liability inauranoa and tha lacK of aalaa of nav airplanaa. Tha 
lattars I hava writtan to tha industry saaklng tha actual data on 
Insuranoa coats hava navar baan answarad. 

Ha do know that z.r. Krauaa, an anglnaar for Cassna Aircraft 
coapany, analysad tha raaaons for tha lack of salas in ganaral 
aviation. Ha prasantad his papar, Tachnieal Thraaholda for 
Ravltalizing Canaral Aviation' to an industry confaranca of tha 
Av^jrican Instltuta of Aaronautics and Astronautics on Saptambar 
14-16, 1987. Hi* 11 poga, vall-docu«antad papar haa ona santanca 
with a passing rafarence to products liability. Rls conclusions 
Indicata that tha lack of aalas cosa froH: 

' high coat of ownarahlp 
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' high cost of oparation 

* r*ducttd aarkat alze 

' financial anvlronaant 

' aviation anvironsani: 

' compatition tor air travel 

' changing tastas and praferancaa 

' naad for product iBprovamants 

Ha alao know that naw aircraft aalaa wara up in 1988, with 
tha industry aalllng 1, 143 aircraft with an avaraga cost of 
$1,662 , 292 . 00 . Thia rapreaentad a 40% Incraaaa in bill inga, 
(Washington Post, January 19, 1989]. 

Tha Induatry is raboundlng without any ohanga In products 
liability laws. 

Ha also know that high production in tha I970's rasultad in 
a flood of nawar aircraft in tha usad Harkat. salas were falling 
wall before the current 'crises' davelopad. And as we )cnow froa 
■any sources, the probleaa created for aany industries by 
inoraaslng Insurance prwaluvs ore not ralatad to the tort systaa, 
but have their roots In vany other causes. 

Conclusion 

Before revising tha aviation to;rt system, attention should 
be focused on the standards tor sataty as promulgated and 
antorcad by tha PAA. Hie aviation Industry, in combination with 
■any safety groups and Insurance coapanlas, has reduced the 
nunbar of crashes substantially. Unfortunately, there ace still 
aircraft in use which are unsafe and whose defects should be 
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r— dill. standards tor aafaty Bust ba updaiied to provid*. 

passangar* and pilots with aircraft ttast saat tha currant 
standards oC tadmology. A quick 'tix' to tba tort syat«i vlll 
not apara llvas; It vlll only spraad autfarlng to thosa laast 
abl* to afford it. Tha raal solution is to pravant tha Injuria* 
in tha first placa. 
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THE ASSOCIATION OF 

TRIAL LAWYERS OF AMERICA 



Honorable Bmest F. Hollings, 
Chairman, Senate Commerce, 
Science and Transportation 
227 Senate Hart OfBce Bldg. 
Washington, DC 20510 

Dear Mr. Chairman: 

I am pleased to attach the responses of the Association of Trial 
Lawyers of America to ihe additional questions submitted by the 
Committee following its hearing on S. 640, the General Aviation Accident 
Uability Standards Act. We hope the responses together with the 
supplementaiy attachments also provided are helpful to you and to the 
Committee. 

Please let me know if we can be of further 

Sincerely youni. 



Alan A. Parker 



' Ihe aapplanaitaxy attachnents were not reprpduclble. 
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Association of Trial Lawyers 

of America Answers 

1 Qucations trom Senator Holllnqa 



Ql. Is there currently a majority rule in state law regarding 
■anufacturcrs' liability? if so, please state the majority rulei 
and further state the ways, IE any, in which that rule would be 
altered by S. 640. 

Al. Section 5 would alter dramatically the majority rule 

adopted by 46 of the 50 states regarding the liability Of 

manufacturers. That majority rule Is strict liability, a 

difficult standard for Injured persons to meet because it 

requires a plaintiff to prove that a product was "defective" and 

'unreasonably dangerous" and the 'proximate cause" of the injury. 

S. 640 would make it vastly more difficult for injured 

victims to prove their case and to receive compensation. Proving 

that an aircraft was defective and unreasonably dangerous and 

proving that the defect caused the Injury would not be 

sufficient. A plaintiff also would have to overcome the test 

i^Kised by Section S of the bill to prove that, at the time an 

aircraft was built, a manufacturer would have built or designed 

the plane differently based on then-existing reasonably feasible 

engineering and manufacturing practices. This test would 

unfairly, often impossibly, require an injured victim to prove 

what the manufacturer knew and when it knew it. Section 5 in 

effect strikes down the law of 46 states, imposes a negligence 

standard where none currently exists and tilts the balance, even 

in meritorious product liability lawsuits, in favor of 
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defendants, in addition. Section 5 requires the injured victim 

to prove that the aircraft was being used in the manner intended 

by the manufacturer. This requirement goes well beyond the law 

in virtually every state that a manufacturer may be liable when a 

product is being used in a forseeable manner. Section 5 would 

enable aircraft manufacturers to escape liability merely by 

asserting that the operator deviated in some small fashion from 

the intended use of the plane even if the actual use was common 

and forseeable. 

Q2. How does state law currently treat evidence on "state of 
the art"? Would S. 640 change the law in the majority of 
states? If so, please describe how it would do so. 

A2. The "state-of-the-art" issue relates directly to the 

majority rule regarding manufacturer liability discussed in the 

answer to question one above. A state-of-the-art requirement 

such as that imposed in Section 5 of the bill undermines the 

strict liability standard adopted in 46 states. 

Only 10 states have adopted the approach in S. 640 that a 

state-of-the-art standard would bar liability. Of the 37 states 

that have explicitly addressed the issue of state-of-the-art 

judicially or legislatively, 25 have rejected the approach taken 

by the bill. A handful of states, among then Hawaii, Missouri, 

Mississippi and Pennsylvania, prohibit altogether even the 

admission into evidence of state of the art. Another 23 states, 

permit the Introduction of state-of-the-art evidence, but hold 

firmly to a rule that such evidence must be just one factor to b« 

considered hy a jur/ in assessing the condition of the product. 
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It is not a bar to liability as it would be under this bill. Two 
■tat«s create a rebuttable presumption tbat a product la not 
defective and unreasonably dangerous if it complies with the 
atate of tbe art. 

Two additional points need to be made about the state-of-the-art 
defense proposed by Section S. Perhaps aost importanti it would 
act to fieeie safety development in the manufacture of general 
aviation aircraft by removing any liability Incentive Cor 
nanuCactucers to move beyond what is 'reasonably feasible" given 
present technology. The effect of the bill would be to desCcoy 
the very policy which has always driven Strict liability — to 
encourage the manufacture and marketing of aafe products. 
Secondly, the state-of-the-art provision would compound further 
the difficulties already faced by the injured victim seeking 
compensation for a disaster caused by a defective aircraft. A 
victim can prove that an aircraft was defective, can prove it was 
unreasonably dangerous, can prcve that the defect was the cause 
of the disaster and still, a manufacturer can escape liability by 
winning an expensive and time-consuming battle of experts 
regarding what engineering practices were 'reasonably 
feasible." Indeed, 5.640 would impose the most stringent form of 
a state-of-the-art requirement because the burden is placed on 
the victim to prove that the aircraft did not conform to the 
"state of the art." Of the 10 states with a state-of-the-art 
standard, seven require the manufacturer to prove compliance with 



DigilizedbyGoOgle 



th« standard. 

Q3. How do the states currently treat joint and several 
liability? Please state the majority rule if there is one. If 
not, please indicate the number of states that follow each 
version of state law. Please state how S. 640 would affect 
current state law on joint and several liability. 

A3. Sixteen states plus the District of Columbia retain the 

doctrine of joint and several liability in its original 

fornulation, which holds that all defendants are both jointly and 

severally liable to the plaintiff for any and all daicaqes 

assessed. That doctrine would be abolished in uny cases land 

severely modified in limited others) by Section e(b) and (c) of 

S.fi40. 

Attached to this response is a list of the sixteen states 
that retain the original doctrine and a brief description of how 
each of the other 34 states have modified it. Only several of 
the 34 have qone as far as S.640 would go in abolishing the 

Q4. How many states currently apply the principle of 
comparative responsibility? Please state how S. 640 would affect 
current state law in this area. 

A4, Fourteen states currently apply the principle of 

comparative responsibility proposed by the bill. Six states 

retain the old, mostly discarded principle of contributory 

negligence while the remaining thirty states have adopted a fora 

of comparative negligence which (except in two cases) bars 

recovery if the plaintiff is 50 or 51% responsible. Few states 

in any category require the trier of fact to determine the 

percentage of responsibility of persons not a party to the 
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action. Such a pcovislon is contained in Svctlon 6(a) of 

S.640. Attached to this ceaponse is a state by state deacription 

oC the law in each state. 

QS. Please indicate the number of states that currently have a 
statute of repose in effect > and the lenqth of the statute of 
repose In each state. 

AS. Once a^aln, S.640 would overturn majority law. Twenty-four 

states enacted a statute o£ repose within the past decade. Two 

of those states recently repealed their respective statutes. In 

five other statesi state courts have held a statute oC repose to 

be unconstitutional. Consequently, only 17 states have valid 

statutes of repose. Attached is a atate-bystate description of 

the statutes of repose. 

Q6. Please list all types of aircraft that you believe would be 
covered by S. 640 as currently drafted. Please provide any 
Inforaation available to you about the number of each such 
aircraft currently in use, and the safety record of such 
aircraft. 

A6. Me are still developing as much of this information as 

possible and will provide It as soon aa It Is developed. 

07. Please state whether you believe S. 640 could be read to 
conflict with or preenpt the Federal Tort Claias Act in cases 
involving the governnient. 

A7. It has been stated clearly by those who drafted S.fi40 that 

It was not their Intent to conflict with or to preempt or to 

■odify the Federal Tort Claims Act. Still, the Justice 

Department has expressed serious concerns in this regard and in 

response to those concerns has reportedly drafted substitute 

language. He believe the Committee needs to more closely examine 

thia issue as would we before offering a definitive opinion. 
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Q8. Please describe current state law with respect to punitive 
danages, and include in youc answer the number of states that 
have adopted each rule. Please state how S. 640 would affect 
current state law on punitive damages. 

A8. Section lOfa) of 8.640 is inconsistent with the standard of 

proof required for an award of punitive damages In a majority of 

jurisdictions. In the majority of jurisdictions, a preponderance 

oC the evidence is sufficient to support a claim for punitive 

damages. Twenty states follow other rules: Cifteen 

jurisdictions require clear and convincing evidence; one state 

requires proof beyond a reasonable doubt; five states generally 

do not allow punitive damages. Attached is a list of Che states 

following minority rules on the burden of proof for punitive 

damages in product liability cases. 

Q9. Please provide your view on the joint federal-state 
jurisdiction established by 5. 640 and whether it would provide 
uniformity of law. 

A9. Section 13 of the bill wholly belies Che myth perpetuated 

by Che proponents of S.640 that their purpose in seeking 

congressional relief is somehow to provide "uniformiCy" in the 

law pertaining to liability for general aviation accidents. 

Preempting the law of the fifty states without at the sane time 

vesting original jurisdiction solely in Che federal courts is 

highly unusual. Moreover, it would ensure non-uniformity, 

involve in the process an entire second level of courts and 

generally procnoce a chaos in Che existing system Chat does not 

now exist. Each of the fifty state court systems would be fully 

empowered. Indeed required, to litigate and interpret separately 

according to their own judgment and experience, these brand new. 
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untestedi never before considered federal standards. How is that 
a prescription for unifornity? Instead of, for exanplei relying 
upon Che decades of experience Chat have led Co the manufacturer 
liability standard now applied by 4G states, all of those sCatesi 
plus norei would be called upon Co begin anew, interpreting 
untested standards and provisions. Beyond that, an entirely new 
level of courts, a separate judiciary — the federal system — 
■iBultaneoualy, also would be Independently InCerepreClng and 
separately applying the new standards, in short, S.640 would not 
provide unlformiCy. 
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Senator Ford. Your statement reminds me a little bit of an elec- 
tric meat slicer like you see at grocery stores, that had been used 
for 33 years at a military installation. It was sold at auction for 
practically nothing. The fellow who bought it cut off two hn^ers 
and sued the manufacturer and won. 

Ekimething about that we would say ain't right, you know, 
maybe. But there is a 33 year old meat slicer that has been going 
forever, you know, in the military, and then sell it at auction, and 
then he sues the manufacturer after 34 years out in the public. 

Mr. Wagneb. He could not recover in Florida. He could not win. 

Senator Fobd. Well, but that is what we are getting into, if you 
can recover in Kentucky said you cemnot recover in Florida, but 
you can recover in Florida and you cannot in Kentucky. 

There is nothing uniform about this, and we have got 50 differ- 
ent — and I am for states' rights. I have a very, very hard time not 
allowing states to do certain things. One of the few times I ever got 
involved in that was on standards for appUances or appliance 
standards, so that in Bristol, Tennessee, in a Sears Roebuck store 
you would not have three stoves, three refrigerators, three of ev- 
erything, because you had three states right there at Bristol, or 
Tri-Cities, which you have landed in probably, a nice new airport 

But I Eun just saying that I invaded that premise one time and 1 
try to stay away from it, but it seems to me that we are getting 
into a state by state and how strong you Eu-e in the l^islature or 
how weak you might be depends on the laws that are promulgated 
by the legislature and signed by the governor. 

Let me ask you, Mr. Wagner. You have heard the testimony of 
the general aviation memufacturers that their liability costs have 
skyrocketed while their accident rates have decreased over the 
years. Do you dispute that figure? 

Mr. Wagner. I do not know what their insurance costs are, sir. 

Senator Ford. Well, you know they are going up if yours are 
going up, probably, in all facets of your daily life. 

Mr. Wagner. Yes, sir, but I do not know what the reasons are. 
The recent report of the insurtmce commissioner in the State of 
Wisconsin — St. Paul — Minnesota, excuse me, sir — reflected on a 
sepEU-ate item, but when we were finally able to get the facts we 
found that medical malpractice insurance premiums had gone up 
some 400 percent in a situation in which the insurance commiB- 
sioner, after digging and digging for the facts, found that the costs 
had not gone up, the number of claims had not gone up, the severi- 
ty of the claims when adjusted for inflation had not gone up, and 
^e number of cases which the insurance companies themselves de- 
fined as frivolous had not gone up. 

So the fact that the insurance premiums have gone up ma^ be 
accurate, and I assume they have, but that doesn't prove anyUung 
about liability. 

Senator Ford. We are back to insurance-bashing again, and that 
usually happens in most of these hearings. You would not be able 
to collect most of your claims if it was not that for the fact that the 
clients or the defendant are insured. You would take a very seri- 
ous, bard look at filing suit against somebody that had no insiu^ 
ance. 
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Mr. Wagnkh. Well, in all fairness, sir, from what I have heard 
today, when I sue the aviation manufacturers they do not have in- 
surance. 

This bill will in effect shift the cost of some of thoee losses to 
those people who do have insurance. The guy who fixes my air- 
plane, the guy who puts oil in it, the guy who repairs it, their in- 
surance costs are going to go up and then they are going to be 
screaminf: Why did our rates go up? It is because we are being 
stuck wiui lawsuits that the mfinufacturer should be responsible 
for. 

Senator Ford. You ought to talk to them a little bit and get 
them to reduce their gasoline, what we get from the refmery, and 
say, your gasoline is going up, and I have got to fly — I am going 
through this state because the gasoline is a nickel cheaper, you 
know. 

But you will not dispute the fact that the accident rate is going 
down? 

Mr. Wagner. I believe the record put in evidence indicates that 
the rate at this time is going down. Now, that happens to be the 
rate per aircraft and per hours flown. That does not necessarily 
mean the rate for any particuleu* type of aircraft. 

Senator Ford. Well, but generaUy, generically you are talking 
about that the accident rate per hour per unit is declining? 

Mr. Wagner. I think per hour, yes, sir. 

Senator Ford. All right. 

Your oi^fanization takes the position that this l^islation is anti- 
consumer. Now, that is the statement. I am sure you have read it. 

Mr. Wagner. Yes, sir. 

Senator Ford. I would like to know specifically which provisions 
3TOU believe of the legislation — let us not get into some of these hy- 
potheticala — that would alter the mEuority of state laws, in a way 
that would injure the consumer? 

Mr. Wagner. Well, I think the application of the n^ligence 
standard in strict liability will definitely make it more difncult, 
more expensive, and verv difficult for many consumers to recover, 
sir. I do not have a case by case situation comparing your standard 
to the standards of the veu^ous steles. 

But I can fissure you that in the great majority, I think the over- 
w^lming majority, this will limit the ability of a consumer to be 
compensated when an aircraft manufacturer s unit fails or is defec- 
tive. 

Senator Ford. Well, you have raised specific objections about the 
section of this bill referred to as the stetute of repose. 

Mr. Wagner. Yes, sir. 

Senator Ford. That prohibits recovery in accidento involving aii^ 
craft over 20 years old. Would not this provision actually improve 
the situation for consumers in some states that now have a stetute 
<tf repose that is shorter than 20 years? 

Mr. Wagner. Very few states have such a statute, sir. 

Senator Ford. But still? 

Bfr. Wagner. Yes, in thoee few, it would improve. But it would 
dramatically reduce the rights of those in the m^ritjr of states, in 
which the legislature, after careful consideration during this very 
extensive recent so-called insurance crisis considered, th^ all con- 
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sidered, do we want a statute of repose, do wewfint to limit dam- 
ages, do we want to do a lot of things? They applied states' rights. 

The great majority of them said no, we do not WEint a statute of 
repose. Now, some did and they are testing it. Incidentally, Florida 
tested with a statute of repose and has repealed significant por- 
tions of the statute of repose because they found it was unfair. 
They tested states' rights. 

They tried it at twelve years. They have repealed it. 

Senator Ford. Having been a governor, I understand l^islatures 
and I understand lobbying very well. 

Mr. Wagner. Yes, sir. But we have a Republican governor and 
that was approved by a Republican governor. 

Senator Ford. But that does not make any difference. I am just 
tfdking about governors and legislatures and lobbying. I was not 
tryii^ to say a party at all. 

Mr. Wagner. I am sorry, sir. 

Senator Ford. This is my friend. 

Mr. Wagner. I understand. 

Senator Foed. He is my friend. I do not look at him as a Republi- 
can, you know. 

Mr. Wagner. I understand. I apologize. 

Senator Ford. Solet us be careful about your politics now. 

Mr. Wagner. I apologize. I should not have referenced that. Id 
Florida we usually test whether or not something is a liberal or 
conservative measure, whether it is for consumers or against con- 
sumers, in terms of who happens to be governor. 

That is manifestly unfair and I will agree with you, sir. 

Senator Ford. All right. Let that be a matter of record. 

The Department of Transportation has commented favorably on 
this biU £ind Senator Kassebaum submitted Secretary Skinner'a 
letter of support, which means this Administration lends its sup- 
port to this piece of l^islation. And that suggests that the current 
liability situation puts the United States general aviation manu&c- 
turers at a competitive disadvantage. 

Secretary Skmner stated that U.S. msinufacturers face a huge li- 
ability exposure: "created by the vei? iarge number of long lived 
American built aircraft in the worlds active operating inventory. 
Foreign manufacturers face no exposure and enjoy much more fa- 
vorable amd less costly liability regimes in their own countries." 

Would you comment on this argument, Mr. Wagner? 

Mr. Wagner. Well, sir, I have not seen euid imalyzed his state- 
ment, so I really cannot comment, except that I would say I would 
just disagree with the conclusion as stated by you, sir, as stated by 
the Secretary of Transportation. 

Senator Ford. I am just quoting the Secretary of Transportatun, 
who was obviously representing this Administration. 

Mr. Wagner. Yes, sir. But the fact that somebody represents the 
Administration does not necessfuily meeui that it involves a careRil 
aneilysis of all the issues and the arguments. 

Senator Ford. But wait a minute. They are on the line and they 
are the ones that you are going to see on television, and not ma 
This is an Administration that you probably referred to earlier 
that would be more conservative. 
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Now we find a so-called "conservative" AdminiBtration support- 
ing this. 

lAr. Waoneb. They have supported this Iwislation and others 
like this, including the general products liwility bill, for eight 
jrears. As I say, though, those who carefully consider all thrae 
issues feel that they may be wrong in tiiis particular case. Their 
opinion is subject to question. 

Senator Ford. As I understand it, this bill establishes a strict li- 
ability standard consistent with that in tiie Restatement of Torts. 
And I am not a lawyer, so therefore I have some difficulty keeping 
up with you fellows. 

Daddy always told me: A little knowled^ of the law is danger- 
ous; get you a good lawyer and stay with him. And I have tried to 
do that. 

Is this standard I have referred to consistent with current law in 
the majority of states? If not, how is it different? 

'Mi. WAGNsa. Well, sir, it does not comply with the strict liability 
announced in the Restatement of Torts. I happen to be an elected 
member of the American Law Institute, which produces that, and 
there are those who have proposed Eunending the present Restate- 
ment of Torts so that it would be more in line witn what you say. 
So far, that has not received very much support witiiin the Ameri- 
can Law Institute at all. 

Senator Ford. But there is a proposal that they do that, is that 
correct? 

Mr. Waoneb. There is alwa^ proposals from some sources to 
change any kind of law. As a governor, I am sure you are wdl 
aware — or a former governor and a Senator, you would recognize 
tiiat there are always proposals to change. 

However, this is not 

Senator Fobd. Sometimes change is right. 

Mr. Wagnrr. Sometimes it is, yes, sir. Sometimes change for 
chant's sake is wrong and sometimes chan^ for protectionist rea- 
sons IS wrong, too. Perhaps sometimes it is right. 

But the R»tetement does not include the provision "according to 
engineering and manufacturing practices which were reasonabW 
feasible at the time," and that changes the Reetotoment signifi- 
cantty, which is the prevailing law in most states, by putting it into 
a ne^igence context. 

SenatOT Ford. When you say "most," what do you mean? You 
said that a while ag^, "most states." 

Mr. Waimkr. I wish I could have a figure of those 

Senator Fobd. "Most states," that means 

Mr. Cohen. 46 states. 

Mr. Waoneb. 46 states, that is, "most" of them have the Restate- 
jaeat 

"Diat is Mr. Dan Cohen, for the record, who keeps track of these 
numbers for people like me that did not have time to do it last 
niadit, sir. I am sorry. 

^Senator Ford. Well, that is perfectly all right, as long as we get 
the answer. 

BIr. Waoneb. The Restatement law is adopted in most states, 
and I think 46 u correct. That is it 

Senator F<»o. All right. Senat<ff McCain. 
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Senator McCain. Thank you, Mr. Chairman. 

Mr. Wagner, you obviously do an excellent job, as certainly 
would be anticipated, given your line of work, and I think you 
make some very important points. Let me just go over a few of 
them witii you u I could. 

You and the Association have labeled this legislation anti-con- 
sumer. Yet every consumer group, every consumer group — the Air- 
line Operators and Pilots Association — every single consumer 
group, my friend, supports this l^islation. And the only group that 
signjiicantly opposes it is the American Trial Lawyers Association. 

Perhaps you could reconcile that to me. 

Mr. Wagneh. Yes, sir. 

Senator McKJain. Since this l^pslation is "anti-consumer." 

Mr. Wagnek. Consumer Federation of America specifically op 
poses this bill. The Consumers Union specifically opposes this bill. 
Public Citizen specifically opposes this bill. The United Stat« 

Senator McCain. You are giving me consumer groups that aie 
not related to aviation, Mr. Wfigner. I am talking Edx>ut every con- 
sumer that is directly related to aviation. 

Mr. Wagner. No, sir. These people represent the very people 
who are most involved in aviation, the passengers. 

Senator McCain. No, they do not. The Airline Owners and Pilots 
Association represent the consumers, and the General Aviation 
Manufacturers Association I think to some d^ree represents them, 
since they are their customers. The insurance companies represent 
them. 

Th^ are the organizations that are directiy involved with avia- 
tion. Why is it that all those, particularly the Aircraft Owners and 
Pilots Aroociation, who are the users of the aircraft— how do you 
explain just that group? 

Mr. Wagner. Well, just the AOPA? I would like to offer, if I can 
quickly find it, a letter from the President of the AOPA, in whkh 
he indicates that liability is not the problem with aviation, that 
this is not the thing. Now, you say they support it. 

Senator McCain. Well, why does his organization support this 
l^islation? 

Mr. Wagner. Well, I have some interesting correspondence back 
on that subject, and bfksically what they say is, we will just do any- 
thing to help the manufacturers start manufacturing airplanes. 

They have been led astray. 

Senator McCain. So the answer is they have been led astray be- 
cause they are either stupid or ignorant? 

Mr. Wagner. Well, sir, if you read this tetter, which I hope we 
would have an opportimity to offer for the record 

Senator McCain. I have not only read letters, Mr. Wagner; I 
have talked with these people time after time. I have talked to tiie 
guy that operates the littie airport in Sedona, Arizona. I have 
talked to the guy that runs a flying service in Kingman, Arizima I 
have talked to the perale that are the hands^n people, not the 
Trial Lawyers at some "nial Lawyers meeting. 

But I have talked to the people, sir, that are directly involved 
with aviation, and tiiey recogime that unless we get something 
done their job, their buaness, their livelihood is going to ccnne to 
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an end, and that they have already been dramatically affected by 
it 

Mr. Waoneh. Senator McCain, of course I cannot speEtk to 

Senator McCain. So I will be glad to read any of your letters. 
But the organization itself of aircraft owners and pilots are op- 
posed — are in support of this legislation, yes or no? 

Mr. Wagner. Yes, sir. I am a member of that otganization and I 
would like to show you what the President says. 

Senator M(<?ain. I think it is interesting what the President 
says, but what the oigEuiization stands for is far more importfuit to 
me. 

Mr. Wagnkr. Well then, I would respond by saying that the Air- 
craft Owners and Pilots Association is made up of a cross-section of 
pilots, and I do not know what the local person in Kingman, Arizo- 
na, was told when he 

Senator McCain. I'm talking about the organization, sir. 

Mr. Wagnbr. Yes, sir. I will Eigree with you that they are appar- 
ently in support of tiiis bill. 

Senator McCain. Apparently? 

Mr. Wagneh. I have not seen their testimony yet this time, sir. I 
just have not seen it, I am sorry. 

Senator McCain. Okay. 

Mr. Wagnbb. I did last year, yes, sir. At that time they were. 

Senator McCain. Thank you. 

You know, I also am interested in this statement, which is a very 
strong one and, as I say, as I would anticipate, a very coherent ar- 
gument, and it brings up some specific objections to the legislation 
which I think deserve consideration. 

Why is it, sir, that your organization consistently over three Con- 
gresses now has failed to try to sit down with Senator Kassebaum, 
with Congressman Glickman, with our staff people and try and 
work out some of these problems? Why is it that you have not done 
that? 

Mr. Wagnbr. I represent lawyers, and by that position I have 
the capability of bringing to your attention those things which we 
feel are unfair and unjust in legislation. 

I would never be able to settle a case without talking to my cli- 
ents, the injured persons, and getting their approval. I cannot talk 
to tiiose people wno are going to be u^ured emd hurt in the future 
and get meir approval to give away their rights. 

Therefore, sir, I just do not feel that the Association should be in 
a position of saying, we are going to give away the rights of our 
future clients. 

Senator McCain. Any discussion of these points and objections 
that you have would be "giving away the rights" of your clients, 
Mr. Wagner? 

Mr. Wagner. No, sir. We are here discussing the points and 
pointing out the points that we feel are bad. We frankly do not 
feel— two things: We think most of them cannot be corrected; but 
those that can be corrected we think are adequately being correct- 
ed by state legislatures. 

Scmator McCain. But what you are saying is, ^ou will not sit 
down and talk with our staff or our people about tlus legislation, or 
jrou have not in the past. So the reason why you will not is because 
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anything you say or do will give away the rights of your clients, is 
that correct? 

Mr. Wagner. No, sir. I believe really our staff has sat down and 
discussed withyour staff our problems and concerns. 

Senator McCain. They have not, they have not. 

Mr. Wagner. But when it gets to the point where we're asked, 
would you agree on an X year statute of limitations, we do not 
have that authority. We are not elected to do that, sir. We are not 
elected by anyone. 

We can only tell you what we think are the bad points of the 
legislation. And I would be more than personally happy to sit down 
with any staff member and discuss these things in great detedl. But 
when it gets to the point where, ever to make you happy, I cannot 
give away my clients, my future clients' rights I do not even yet 
represent. 

Senator McCain. Well, Mr. Wagner, in the testimony you, as op- 
posed to most every other organization I have dealt with who also 
have an obligation to their clients, have refused to sit down and go 
over these various points of differences, where other oiganizatioiis 
that I think have equal and sometimes more responsibility than 
you do have been wiUing to do, at least so we can try to arrive at 
some agreement. I su^^ that you would reconsider your position. 

You nave referred in your t^timony to minimum steindards of 
theFAA. 

Mr. Wagner. Yes, sir. 

Senator McCain. Can you cite a couple of examples of standards 
that you believe are too lax and should be improved? 

Mr. Wagner. Well, the 411 is a good example. 

Senator McCain. What is that? 

Mr. Wagner. The one that is in our statement concerning the 
aircraft, the Cessna 411, that met the standards, but in fact was 
determined by a significant number of people, including Aviation 
Consumer as heme a disaster. 

Now, the use of those minimum standards resulted in em unsafe 
aircraft, and therefore that is one. 

"The minimum standard that approved the way in which this 
seatbelt wets designed so that that could — that happens to be a min- 
imum standard that was met. But I think, personally represent^ 
a client and knowing of two or three other people on that aircraft, 
tiiat that happened to be a minimum standard that was not suffi- 
cient. 

Senator McCain. Mr. Wagner, I was not even going to go into 
this. When an airline or a user is told to carry out a certain proce- 
dure and they do not carry out that procedure, then the problem 
lies with the person that does not carry out the procedure or the 
person that tells them to carry out the procedure? 

Mr. Wagner. Well, I would assume, sir, the person that told 
them to carry out the procedure that they did not follow. That has 
nothing to do with our safety belt situation. 

Senator McCain. You mean the person that told them to carry 
out a procedure, for example to install a seatbelt correctly, and 
that procedure is not carried out correctly; then whose fault is it? 

Mr. Wagner. Well, sir, in the context of what I was diecuas- 
ing 
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Seaiator McCain. I would like you to answer my question. 

Mr. Wagnkb. If it is not inst^ed correctly after proper instruc- 
tion to someone who should know how to do it. certainly the person 
who installed it incorrectly is responsible. And that is what most 
juries find, and as far as I know uiat is what most laws find. That 
is what most courts find. 

Senator McCain. The case of the aircraft that the guy took off 
without draining the tanks I think is an example tl^t is not in 
keeping with your statement. 

Mr. Wagner. No, sir, but let me give you an example of the 
draining of tanks that is in keeping with my statement, which is a 
Cessna aircraft, a Highwing Cessna aircraft, in which you could 
drain it and, because of the design, water would still be in the 
tanks, and only when the plane was banked could you determine 
that water woiUd get into the engine and cause the engine to cease 
operating. 

That was a defective aircraft, and only lawsuits brought that cor^ 
rection to the Cessna Highwing aircreift that caused that. Now, the 
pilot was instructed, drtiin the tanks of water. And he could do ev- 
erything he could do. He would drfiin it euid he would wait until he 
saw gasoline come out. 

But when the gasoline kept coming out, he assumed, I suppose 
rightly, that it was sufficiently done. When he flew the aiicraft, 
the engine stopped. 

Now, it is a much more difficult point of view at that time to say 
who was really at fault. Did he not drain enough gasoline or <m 
th^ design a feature that made it very dangerous for him? 

Senator McCain. Well, that is a very interesting case. Of course, 
the other case was in May 1979 in Tampet, your home town. After 
takeoff he crashed because he neglected to drain any water from 
the quick drains. 

The manufacturer was sued because the owners manual, on an 
airplane model which had been discontinued for nearly three dec- 
ades and was not originally equipped with these drains, did not in- 
clude instructions on their use. The manufacturer lost a million 
dollar suit. 

Mr. Wagner. I would love to have the citation, because I keep 
track of cases like that. And if that case occurred in Tampa, in 
whidi those are the only facts, I want to go hire the lawyer, be- 
cause — I would really like to have the citation. 

Senator McCain. I am sure you can afibrd to. 

You know, you said in your statement that what this legislation 
would do would be deprive people of their proper compensation. 
Again, that is almost incredible to me, because what that means is 
that a mf^ority of this committee, at least including the chairman 
and others, are interested in depriving defendants of their righte. 

We are not, Mr. Wagner. 

Mr. Wagnkb. Oh, certainly not, sir. 

Senator McCain. And for you to reach that conclusion I think is 
veiy unfair. It either shows a lack of imderstanding of what we are 
trying to do or some other motive which I am not sure of 

Mr. Wagner. No, sir, I would not want you to think that, sir. We 
are here to try to give you information, as I am sure the manufac- 
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turers could give you information, and I trust you will make a 
sound decision on it. 

Senator McCain. One of your statementa, by the way, which I 
will go into, having been involved in the testing of aircr^, where 
you said that the pilot who tested at the minimum safety air 
speeds and he was the most qualified and in the beet conditions, et 
cetera. 

I am sure you are aware, Mr. Wagner, that Eifter this is deter- 
mined that there is a certain amount of cushion added in on this 
minimum edi speeds to take into consideration exactly Uie condi- 
tions you talked about. 

Mr. Wagnee. Certainly. 

Senator McCain. So every test that is performed on an aircreift, 
we find out what the minimum safe air speed is and then a reason- 
able cushion is added in. That is standard procedure on the testing 
of any aircraft. You failed to mention that in your statement, sir, 
and so therefore I think your statement is misleading. 

Mr. Wagneh. Well, sir, I do not really think it is, because the 
cushion that you referred to is a matter that is subject to the man- 
ufacturer to do. 

Senator McCain. No, it is subject to approval of the FAA, as well 
as the manufacturer, of which there are signiUcant experts who in 
fact are more expert than you are. 

Mr. Wagner. This may be so, sir. But what ends up happening 
is, once the FAA determines the line, the manufacturer very fre- 
quently tries to get as close to that line as he can, for whatever 
reason. 

Senator McCain. He tries to, but the FAA does indeed monit«r 
very closely and carefully this, and carries out their own tests as 
well. But it is a very minor point. 

I guess I have run out of time here. There are many other areas 
that 1 would like to explore, but I would like to say again that pur- 
porting to represent the consumer here when the consumers who 
are directly involved with general aviation are very much in sup- 
port of thiB legislation — we would not have received the support 
that we have if that were not the case — I think is an important 
aspect of this issue. 

I sincerely wish that your people would at least sit down with 
our people and with me and with the chairman and with Senator 
Kassebaum and Congressman GUckman and see if there is not 
something that we can work out, which now for the third Congress 
you have failed to do. 

Thank you, Mr. Chairman. 

Mr. Wagnee. Thank you, sir. 

Senator Ford. Let me say to you, Mr. Wagner, that you had Mr. 
H(^eui represent you at our hearing in the last Congress, and 1 
asked him if he was £my kin to the golfer and he declined. 

Mr. Wagner. No, sir, he is not, that is right. 

Senator Ford. But at that time he made a statement — I believe 
Mr. Martin might remember that— about the only problem that 
you all had as trial lawyers was the statute of repose, and that he 
thought you could sit down maybe and work it out. 

Mr. Martin who was a\so at the table at that time said that Mr. 
Hogan had a pretty good idea and he was willing on a personal 
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basis, not for his client but on a personal basis, to sit down and try 
to work that out. 

Well, we had both entities here at the table at that time and it 
appeared to me that we may have reached a point where we could 
sit down and talk, as my friend here has indicated. The call was 
made and we were denied that by the Trial Lawyers. They were 
not willing, after Mr. Hogan's testimony, to sit down with Mr. 
Martin and others to try to work out the statute of repose. 

Now, if that was the only question and problem with the Trial 
Lawyers last time — and Mr. Hogan had just won a big lawsuit. Oh, 
it was a tremendous lawsuit and he was here to represent you ^1 
because of what he had done. And it took him a long time. The ac- 
cident was in 1979. He took it to court I believe in 1983. It took him 
two years to get it out of court, which is 1985. 

He talked about the one-third plus expenses that he received. He 
was right proud of it, one-third of $2 million, I think, or something 
like that. And he was very proud of the case and the iimount of 
money he received as a young lawyer. 

And I do not blame him. He won a pretty good one, when you 
look at $2 million and you get a third of that. And then the plain- 
tiff gets that less one-third plus all the expenses. He estimated that 
the plfuntiff may have gotten 50 percent. 

But still I go back to the point that he said at that time that he 
had one problem or the Association had one problem, sad Mr. 
Martin said that personally he would be willing to sit down and see 
if we could not work out something. It meant something he would 
have to go back and check. 

Well, he was ready and the Trial Lawyers decided, un-uh, we do 
not want to talk. It gave me a little impression of what we refer to 
around here as stonewalling. 

Do you think maybe you might go back and revisit the testimony 
in 1987 Mr. Hogan made and Mr. Martin agreed to, and you all 
might reconsider your position? 

Mr. Wagner. 1 of course know Mr. Hogan and he was here rep- 
resenting us at the time. As I understand, he, much as I did, at the 
very last minute was asked to come up and appear as a substitute 
witness. 

Senator Foed. Well, he was called. You are President. You are 
representing. He was called because of his experience. 

Mr. Wagner. Mr. Hogan is no longer an officer in our organiza- 
tion, and I am not even sure he was an officer at that time. 

But in any event, sir, as I have indicated to you, we are willing 
to talk, but the Association as a group — and by the way, we meet 
not only as a group with members, but with a broad spectrum of 
consumers' representatives, with our clients groups — we feel that 
this is a bill about which we want to give you all the information 
we can, point out all the defects; but that we are not empowered, 
and certainly Mr. Hc^an is not and certainly I am not, either on 
behalf of the Association or on behalf of our future clients, empow- 
ered to give away their rights. 

We feel that u we give you the best possible view and informa- 
tion on this and you come to the conclusion that, regardless of this 
information, that you feel some line must be drawn, I guess that is 
why you get paid to be a Senator and I am a lawyer, sir. 
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Senator Fobd. Yes, but you make so daggone much more than I 
do, and it took you at least two minutes to tell me no. 

Mr. Wagner. I am sorry, sir? 

Senator Fobd. That is all. All you had to do is say yes or no. I 
like those kind of answers. As a non-lawyer, I understand them 
better because I do not know how to play on worda, and I am very 
sorry that I Eim not capable of doing that. 

Nfr. Wagneb. If the question is would we be willing to talk, we 
are always willing to talk. If the question is are we willing to com- 
promise, the answer is no, sir, we are not. 

Senator Ford. So regardless of what we do here, you all are not 
willing to support — or you are going to be against imy piece of leg- 
islation that would give somebody else a break? 

Mr. Wagner. Let me respond to that, sir. 

Senator Fobd. In black lung— I come from Kentucky. In black 
lung it is presumed, there is a presumption, after 25 years. 

Mr. Wagner. In the fisheries bill recently, we did insist that 
safety provisions be included, and after the safety provisions were 
included, the tort reformers backed away. We do not see any safety 
provisions in this bill. I would Uke to see somebody look at some 
strong safety provisions. 

You wish to have a suggestion of what would help this biU? Some 
adequate safety provisions mi^t help it. I am not going to say that 
that would be something that would make us sign off on the whole 
bill, if you gave good, adequate, strong safety provisions in this bill. 

But at least if it is going to do, as the proponents say, a better 
job of compensating people for their losses, there ought to be some 
addressing of the whole safety issue. 

Senator Ford. Can I ask you a question then, to get a yes or no 
answer? 

Mr. Wagner. Yes, sir. 

Senator Ford. If we put some safety lai^uage in here that meets 
a reasonable position that you might have, would that put you a 
little closer to support for this l^islation? 

Mr. Wagneb. The provisions that are in there? 

Senator Fobd. No, no. I say if we put a safety provision that you 
just now elaborated on, would that put you a little closer to support 
of this bill? 

Mr. Wagner. I cannot answer that yes or no, and you have told 
me if I do not I am bad. It would have to depend what the provi- 
sion is, sir. 

Senator Foed. Thank you, Mr. Wagner. 

Mr. Wagner. Thank you. 

Senator Ford. It is always a pleasure to have you fellows here. It 
makes life more interesting. 

Mr. Wagneb. Thank you, sir. 

Senator Food. This hearing is adjourned. 

[Whereupon, at 11:15 a.m., the subcommittee was adjourned.] 
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ADDITIONAL ARTICLES. LETTERS, AND STATEMENTS 

SrATKUBNT OP Hon. Bob Dole, U.S. Senaior Frou Kansas 

Mr. Chairman, I am pleased to be a coeponsor of S. 640, tiie General Aviation Ac- 
cident Liability Standards Act of 1989 which hae been introduced by my friend and 
colleague from Kansas, Senator Nancy Kassebaum. I encourage my colleagues on 
the Subcommittee on Aviation to act favorably on this iraportannt and much needed 
legislatioii. 

"Hte general aviation industry is in the midst of a liability crisis. Liability insui^ 
once claims have skyrocketed to over $200 million annually — up from $24 million 
ten years ago. That translates into toet jobs and lost export opportunities. This in- 
crease makes no sense considering the greatly improved safety record of the genend 
aviation industry. 

Over 17,000 aircraft were sold in 1979. Only 1,143 were sold last year. A large part 
of this decline is a direct result of the current product liability environment. We are 
particularly affected in Kansas because Wichita is the home of the Beech. Ceesna 
and Lear companies. 

General aviation manufacturers are primarily self-insured, so this is not a com- 
mercial insurance problem. It is fast becoming impossible for general aviation man- 
ufacturers to secure insurance at any level. It should be made clear at the outset 
iJiat this is not an aviation manufacturers' reUef bill. This bill creates uniform Fed- 
eral standards of liability that have not been developed in some arbitrary way. 

This bill does not cap damages in any way. It does not cap or limit attorneys fees 
or waive the manufacturers' responsibility to supply warnings against potential 
dangers. In fact, those reeponsibiUties would continue r^ardless of the age of the 
product. Further, the bill does not limi t the right to sue. 

This bill would retain strict liability and retains completely joint and several li- 
ability between the manufacturers of all subeystems and component parts. It would, 
however, enact comparative rBsponsibility among other parties, as well as establish 
a 20 year statute of repose for aircraft and replacement parts, which would begin 
again each time a part is replaced. 

Mr. Chairman, in my view. Federal aviation product liability standards are neces- 
sary to provide uniformity and predictability. I urge my colleagues to support this 
needed measure. 

(96) 
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US.D 

Office of LegUUtive Afhin 



Honerabla Handell H. Ford 

Chsinuui 

Subconalttea on Aviation 

Comnitt«« on Conaeree, 

Sclanc* and Transportation 
U.S. Sanata 
Uaahlnqton, D.C. SOSio 

Dear Kr. Chalraan: 

Ha hava raviawed S. 640, the General Aviation Accident 
Liability Standards Act o£ 19B9. Similar legislation has been 
proposed In both Houses an previous occasions, and Its rain- 
troductlon in this torn reflects the continuing and genuine 
product liability crisis which has crippled the general avia- 
tion Industry In the United States. Although ve would hava 
preferred a comprehenslva national approach to the product 
liability problem, wa do not oppose this bill targeted at ■ 
specific industry, in light of the problems which general 
aviation has suffered. 

However, wa would like to point out certain provisions in 
thia bill which reach beyond product liability actions, and 
tharafora «ay preenpt existing state law or affect cases 
involving the Covernsent to an unnecessary degree. Primary 
among these is the extension of the bill to cover all tort 
actions arising out of general aviation accidents whether or 
not grounded in product liability, arguably [though not 
expressly) Including actions against the United States 
[Sections *(e)(2), !(e)J. Although Section 4(b) states that 
the Act shall not be construed 'to Gupecseda or to waive or 
affect any defense of sovereign Imnunity asserted by the United 
States', this savings clause would not affect the potential 
conflict between thia bill's venue provisions [seotion 
13(d)(1)] and those of the Tederal Tort Clalas Act [3B 
tl.S.C. I 1402(b}]. The Insertion of 'or improper venue* after 
'sovereign Isaunlty', in section 4(b), would correct this 
disparity. 
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Tha blll'a Broad preeoptlon ot atata Iw i" necMSKcy to 
»il(li-e»a products liability but also would apply to nagligane*- 
basad «ctlon« Involving tha United States. Son* of th* 
changes, such as th« abolition of 3olnt and mavaral liability 
oontalned in Section 6(b), would ensura a mora equltabla 
liability raqlma for tha United Statsi, aa vail as for private 
dafandanta. otnar proviaiona Includa tha natlonvlda 
establ Ishaent of "pura" coaparatlva nagUgonca [Saction <<«)). 
Thla raaults In a carefully balanced leglalativa schema that 
vould paralt liability to be aEsessed In a manner that vill not 
hinder Innovation and grovth in the general aviation Industry. 

It bears noting that other preamptiva proviaiona ara' laas 
favorabla for n on -governmental defendants than the tort rafora 
provisions already adopted by some stataa for example, tha 
provisions for punitive damages Ate lesa restrictive than tha 
actions taken by some states which have capped or othervisa 
raattlccad ouch dnmagcs (and certainly those atatea, such as 
Katf Haapshire, which have naver provided for such damages) r and 
tha provision for joint and several liability among general 
aviation airframe and conponent/sub-assembly manuracturers, as 
well as for Indemnity and contribution among them [Sectton 6(c) 
and (d)), reinstates such liability in states (such as Utah) 
which have completely abolished it. He beliava that language 
froB tha Department's product llabillt/ legislation could 
provide an alternative: 

The provisions of this Act shall preempt 
and supersede any State law to tha extent 
such law is inconsistent with tha 
llaitatlons contained in such provlaions. 
The provisions of this Act shall not 
prerapt or euperseda sny State law that 
provides defenses or places limitations on 
a parson's liability in addition to those 
contained in this Act. 

Finally, tha ektensive expansion of federal district court 
jurisdiotten provided by Section 13 is certain to place an 
additional burden upon tha federal system, we believe that 
most defendants would avail themselves ot the removal provl- 
slona of tha bill for cases commenced in stata courts. Under 
tha provisions of this bill, a minor landing accident, for 
example, causing only a few thousand dollars' domagn to the 
aircraft, would provide a basis for federal Jurisdiction. At 
the B&ma tlmo, defendants In an air carrier accident case would 
not be protected by this bill, and could not avail themaslves 
of Ita jurisdictional pro^/lslons. Utiliting tha size ot an 
aircraft Involved in an accident as tha determining factor for 
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f*d«E«l jUTiadletlon km not particularly legie«l, tn eux vi«v. 
l(onath«l«Ba, tha affact could taa aaaltoratod by Insartlng a 
jurtadlctional Biniwia for tHa aaount In eentrovaray in easaa 
eoveraa by tbU bill. 

Hbll* tha fora^olng Mattars ara of concam to tha 
Dapartaant, wa racognlsa tha isportanca of tha vitality ot tta« 
fanaral aviation Industry, both Cor tha Boclal and aconoaic 
beiMClta which it provide* to our eltitans. uid Ita hlator- 
ieally laportsnt atatua aa an axport industry. Ha would ba 
plcaaad to provide further technical asslatanea to tha 
*CowBltte> In the araaawe have polntad out, 80 that tha general 
aviation induatry and the nation could receive tha baneflta 
which paaaega of this bill would ensure. 

The Office of Management and Budget has advised this 
DepartBcnt that there la no objection to the presentation of 
this report fron tha standpoint of the Adnlnistration's 
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E SECRETARY OF TRANSPORTATION 

WASHIHGIOH. D£ lOWO 

June 19, 19B9 



■ Honorabla Wendell H. Ford 
and Traaaportation 



Dear Mr. Chairm 



The n.S. aviation industry Is one of the bulwarks of our economy, 
and its manufacturing sector is the world's leader. This 
leadership position was forged in a climate of vigorous 
competition, both domestic and international. Ke have a vital 
stake in preserving and fostering that competitive climate and in 
ensuring that U.S. aircraft manufacturers not only enjoy a level 
playing field abroad but also shoulder no unnecessary competitive 
disadvantage at home . 

General aviation's manufacturing industry does operate at such a 
diaadvantage today. Because of its very success in the past, the 
U.S. general aviation manufacturers confront a huge liability 

built aircraft in the world's active operating inventory. Foreign 
■anufacturera of general aviation aircraft face no such anposure 
and also enjoy ouch more favorable and less costly liability 
regimes in their own countries. 

Th* U.S. general aviation manufacturing industry needs and 
deserves the modest relief offered by S. 640, the 'General 
Aviation Accident Liability Standards Act of 1989'. Itie bill 
would aatabliah consistent, predictable federal standards 
nationwide for determining personal Injury and property damage 
liability in general aviation aocldents. The compelling 
juatification for this legislation is a decade or more of mounting 
product liability claims against and losses by general aviation 
aircraft manufacturers. These product liability costs have riaen 
to the point where they now constitute the largest single factor 
in the price of a new single engine airplane. If general aviation 
were unsafe or even tending In that direction, I could Bee some 
■erit in this outcome. But the fact is that general aviation has 
never been safer than it is today. Moreover, the long-term trend 
in general aviation safety has been pronounced improvement for 
nearly half a century. In looking at the trends in general 
aviation product liability claims and settlements, I must conclude 
that the tort liability syatem, as it works today in the field of 
general aviation, is inequitable and unfair. 
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8. G40 would go a long way In coccecting the imbalances and bia 
of the tort liability aystea as it opecatea in the general 
aviation field today. Accordingly, the [Mpartmant aupports the 
bill, daferring to the Department of Justice on technical aspec 
of the bill, and urges favorable action by the Committee, 

Ri* Office of Management and Budget advlaea that, from the 
Standpoint of the Adminlatratlon ' a program, there ia no ob]ectl 
- - - ■ ) aubmiaalon of this report for the conalderation of the 



Sincerely, 



Sanuel K. Skinner 



• T^7 \ THS •BCRKTARV OP COMMSRCR 

V Wj y W9»hingtDf%.DC EOaaO 



Dear Senator Kassebaun: 

I am auare that for savaral years you have baan trying to 
rectify shortcominga in our tort aystan that have taken a costly 
toll on the general aviation industry. I am also aware that your 
efforta to gain enactment of legislation to assist the general 
aviation Industry in this area have met with many Cruatratlons In 
congress. 

While we would defer to the Departaant of Justice on 
technical aspects of S. 640, the "General Aviation Accident 
Liability Standards Act of 19B9", the Department of ConBsrce 
believes that the bill is generally a very positive, well- 
justified response to the problems of the general aviation 
industry. Ne also feel that It ccoplenents the Administration's 
efforts to obtain conprehanslve refom of our nation's tort 



aad by the Office of Management and Budge 
Lon to the submission of this report to 
tandpolnt of^,b}ie~~Prasidsnt'B program. 



Robert A. Mosbacher | 

I 
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The Honorabla Joseph R . Biden 
ChaLnan, Condtcee on 

th* Judiciary 
United States Senate 
Washinqton, DC 20S10 

Otfac Mr. Chalmani 

) to provida its views 

'General Aviation Accident Liability Standards Act 
of 1989.- 

) bill would establish a unlfom federal standard for civil 

of general aviation accidents and would 
X>i^eeinpt related state law. The uniform standard would require a 
showing that the liable party is negligent, that the negligence 
-^pias the proximate cause of the accident, and in general a showing 

- equipment which la unreai 
intended purpose according 
engineering and manufacturing p: 

product left the inanufacturer' s conrroi, ana was oeing 
uiad for a purpose and in a manner for which it was 
designed; 

>f which the manufacturer 

- breach of express warranty. 

* conplete defense la available to the manufacturer for conditions 
that could have been corrected by conpllance with PAA 
Airworthiness Directives or manufacturer service bulletins. 
Parties would be severally liable, in proportion to 
responsibility, except airframe manuf acturera would be jointly 
liable for assembliaa, componenta, and subcomponents installed 
(along with a right of indemnification and contribution). 

A "statute of repose' would limit liability to Che 20-year period 
following delivery, except for any longer expreas warranty, with 
Che same rule applying to Installation of a replacement part. 
Evidence that a Manufacturer adopted subsequent remedial measures 
uith regard to a particular design would not he adoiissihle. 
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Punitiva damages would be available only for "conaclous and 
flagrant indifference- to the safety of persons. Suits would 
generally have to be filed within 2 years of an accident. 

The bill would provide for concurrent federal and state court 
Jurisdiction, with a right in the defendant to obtain removal tc 
fedecal court. 

This Department remains concerned about the tort liability crisi 
as it affects product liability for the manufacture of general 
aviation aircraft. Product liability insurance for the 
manufacturers is so expensive, and the deductibles are so high, 
that manufacturers are no longer able to protect themselves 
adequately from the effects of this exposure. Even where a 
manufacturer's alleged negligence is only a small factor in a 
general aviation accident, the lack of other financially 
responsible parties can molte a manufacturer in efface the inaurt 
of last resort under widely accapCad principles of Joint and 
several liability. 



Judgment, 


the bill takes a signif 


leant 


step towarc 


;ing these 


and other inequities in 


the t 


ort system, 


, quick ac 


tion. Enclosed is a let 


ter of 


support £c 



companion House bill from Secretary Skinner. 

The Office of Management and Budget advises that, from the 
standpoint of the Administration's program, there is no objc 
to the submission of this report for the consideration of tt 
Committee. 

Sincerely, 
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SSSn NATIONAL AIR TRANSPORTATION ASSOCIATION 

^^KBj ■'226 King Street • Alexandria, Virgm:a 22302 • 1703} 845-9000 

mKmUjj FAX (703) 845-8176 



Tbe Honorable Wendell H. Ford 

Subcommittee on Avimim 

Senate Committee on Science and Transpoixation 

United Slates Senale 

428 Han Omce Building 

Wajhing(on,D.C. 20510 



DearSenaluFOrd: 

The National Air TVansportal 



« service companies commonly called fixed base opeiaiors and on-demand air 
charter companies. Since NATA Members lepair. sell, own, and operate aiiuTHft, ihey are 
in the unique position of being concemed with both the manufacturers' and consumers' 
interest on the subject of product liability. 

We applaud your continued efforts toexploicthcpcobtem wtthlhi^heanngon [he 
General Aviation Accident Liability Standards Acl and iend our full support to product 
liabiUiy refbim. Member companies of our organization unanimously believe Ihal a 
nalioniil set of standards is ncoled to address die rapidly increasing liability costs. Since 
the federal government regulates tbe initial design, certtTicadon. operatiDn and maintenance 
of general aviation airciafi, we believe federal standards should be established for general 
aviation liability btigation as well. 

While die spiraling cosl of pioduci liability insurance has had an enlremely 
debilitating impact on almost every aspect of (jenend Aviadon, NATA is particulaily 
concemed with effect these costs have had in limiting new entrants into flight training and 
thus eventually conuibudng lo the present piloi shortage the United Stales is now facing. 

Al your subcommittee's heaiing regarding S. 640 on May 24, wimesses eidier 
directly addressed or alluded to the drasdc reducdon in the ntonber of aircraft sold in the 
U.S. in last ten years. In 19S8, there were only some 1.143 new aircraft sold, a decrease 
of some 17,000 units from 1979. Concurrently widi ihc number of training aircraft in the 
U.S. condnuing to age without the adequate replacements being produced for needed 
leachmg purposes, il is obvious dial the number of new student pilots will continue m 

In the past, a number of yoiu* colleagues have spoken eloquently of the need to 
increase the size of the nation's pilot pool as an essentia] step in maintaining the United 
States' commercial airline syslem and guaranteeing the stability of our national defense. 
Additionally the General Aviation comtininily has understood die necessity of encouraging 
more people to consider aviation as a career and through the General Aviation Market 
Expansion Plan's fliglit trairung Dw^irencss program, it has began an approach to stimulate 
intoesl through a nation-wide advcnising campaign. But wi^ut the necessary planes for 
tiaining these potential pilots, all of our words and elToits will have [soven to have been a 

NATA appredates this opportunity to cooiment for die tecad and urges die 
subcommilte lo approve S. 640 as quickly as possible. If you need any additional 
infonnitioD aboot die F6(Vair charter industry, please do MM heiitale 10 contact OS. 



William K Power 
Vice PiHident 
Oovenmieni AITiifi 
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STATEHENT OF JOHN S. YODICE, GENERAL COUNSEL 
AIRCRAFT OUKERS AND PILOTS ASSOCIATION 

Hr. ChBlrman: 

Ny name Is John Yodlce. and I »m General Counsel to the 
Aircraft Owners and Pilots Association. He appreciate the 
opportunity to subalt test1«ony 1n support of S. 640, the 
General Aviation Accident Liability Standards Act of 1989. 

The Aircraft Ouners and Pilots Association is a nationwide 
not-for-profit meabershlp association of soiae 285,000 Individual 
aircraft owners and pilots. He estimate that our meMbers own 
approxinately two-thirds of the active general aviation aircraft 
in the United States, and do seventy percent of the flying. 

AOPA Is essentially a consumer organization. Our Members 
have Interests on both sides of the product liability debate. 

On the one hand, we are the probable victims of any e1r 

As such, we have an interest In ensuring that there be a fair 
compensation system for our members who may be Injured or 
damaged. 

On the other hand, we have an Interest in the availability, 
at reasonable cost, of general aviation products. It Is apparent 
to us that many manufacturers and suppliers have curtailed 
production and others have gotten out of the general aviation 
business altogether, principally due to product liability 

In 1988, there were only some 1,143 new aircraft sold 
in the United States. This is a drop from some 17.000 sold In 
1979. At the same tine, according to the aanuf acturers, product 
liability costs rose froa $24 ■llllon in 1977 to 1209 million In 
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19SS. This year they expect the nuMber of new aircraft sold to 
continue to decline, and the product liability costs to continue 
to Increase. 

He have heard nuch discussion about whether there really Is 
a probleM, and If so, oho is to b1a«e. There hat been a good 
deal of finger-pointing: 'avaricious plaintiffs' attorneys," 
'profit-hungry Insurance coapanles,* "uncaring Manufacturers of 
lousy products," and the like. To the consu«er, this 
finger-pointing exercise Is Irrelevant, If the nanufacturers 
perceive a problem and Mlthdraa fro* the Manufacture of aviation 
products. If new entrants are deterred from the market place 
because of a perceived probleM, If Insurance coMpanles are 
unwilling to write coverages or must charge premiums too 
expensive for the Manufacturers because of a perceived probleM, 
then It is not important whether the problem is real. The 
perception is real. And the unavailability of aviation products 

With respect to costs, we have been made aware that our 

system for coMpensating victims Is Inefficient, giving the 

system. Host of the money ls absorbed by the system in the cost! 
of prosecution and defense. Since the consuMers ultlMately pay 
the cost of the system, to the extent that we can help make the 
system more erriclent. we should benefit from lower prices. 

It is this Interest In cost and availability which 
distinguishes us from the other so-called 'consumer groups," 
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Mhlch Include the broad based public Interest groups and the 
organized plaintiffs' bar. He believe ours is the »ore balanced 
consuner perspective. These groups are Interested In the broad 
subject of product liability and tort reforn, but they evidence 
little. If any, concern about general aviation or Its probleas. 
Specifically, and importantly, they are never heard to complain 
of cost or availability of aviation products. He share their 
concern for the rights of victims. We regret their narrow focus 
on this concern to the eo«plete derogation of the other concerns 
of general aviation consumers. 

AOPA is not alone in Its views. There are other aviation 
associations which, to varying extents, may properly be 
considered to represent the Interests of consumers. There Is thi 
Experimental Aircraft Association, the National Aeronautic 
Association, the National Business Aircraft Association, the 
National Agricultural Aviation Association, the National Air 
Transportation Association, the Helicopter Association 
International. Each of these organUatlons, I believe, shares 
the views I am expressing to you. They, along with the General 
Aviation Manufacturers Association, have combined to for> a 
Coalition for Seneril Aviation Liability Reform to support the 
federal legislation such as S. 640. They, too, distinguish 
themselves from the other consumer groups which have little 
concern for the health of the general aviation community, or the 
cost and availability of general aviation products. 
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In defining th« interests Of our meobers, we, of course, 
have relied heavily on the vieMS of our meabers. The only 
dissenting views have been fro* some of our members who are 
plaintiffs' attorneys. But, In building on the views expressed 
by our aeMbers, we have acted as a catalyst In providing a forum 

segments. In April of 1986, AOPA conducted a product liability 
syaposluffl which solicited these views. In Nay of 1987, AOPA 
conducted a parts availability seminar, which, though not 
specifically directed, quickly focused on product liability 
concerns as a root cause of the burgeoning parts problem. 

The general consensus of these sessions seemed to be that it 
is appropriate to consider federal legislation confined only to 
general aviation. Federal legislation is appropriate because 
aviation is an activity which is already intensely regulated at 
the federal level with very little regulation at the local level. 
General aviation, at the federal level. Is probably the most 
Intensely regulated of any private activity in this country. 

Every aircraft is certificated, maintained and operated to 
federal standards. Every pilot Is trained, certificated and 

the navigable airspace and operates the a1r traffic control 
system. The federal government investigates aircraft accidents, 
determines their causes, and makes safety recoBmendations based 
on these Investigations. It's a short step to have federal law 
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And, the consensus to confine the 1eg1sUt1on to general 
aviation seeoed to be because the prospects are better for such 
legislation than for laore generalized tort reform. 

In approaching reform, we as a consumer organization start 
with three premises. First, reform Is happening and we need to 
be Involved In lt to be sure It does not become unreasonable, and 
that when all Is said and done, our members will have a Just and 
fair compensation system. Second, that Me the consumers pay the 
product liability costs 1n the prices of the aviation products 
that we buy. And, third that the present system Is Inefficient, 
giving only a saal I portion of the amounts spent on product 
liability to the victims, leaving quite a bit of room for 
Improvement. 

So, we have become Involved. He have attempted to work with 
the general aviation manufacutuers and others who are attempting 
this reform. It has been a good faith give-and-take effort. We 
are especially proud that this legislation does not seek to 
Impose some of the more draconian reforms which have been 
considered, such as limitations on non-economic damages and 
punitive damages, restrictions on attorneys' fees and the 
contingent fee system, and the like. However, we would like 
to see the time limitation on liability to be ZO years, rather 
than 12 years as In the House version of the bill (H.R. 1307). 

Again, Hr. Chairman, we would like to thank the Subcommittee 
for the opportunity to include in the record our support for 
S. S40. 
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CoDBiuurB Union', Consumer Federation of Anerica^, united 
States Public Interest Research Group' and Public Citizen* 
respectfully oppose the "General Aviation Accident Liability 
Standards Act," s. 640. This legislation would have an adverse 
iB[Hict on the existing safety incentives of the tort systen and 
would inpair the ability of general aviation air disaster victlas, 
including innocent passengers, to obtain compensation for their 
injuries, siailarly it s. 640 were enacted, passengers injured in 
a defective, unreasonably dangerous light plane would encounter 
■ultitudinous legal obstacles which nay deprive then of justifiable 
recoveries . 



'consuners Union is a non-profit meabership organization 
chartered In 1936 under the laws of the State of New York to 
provide inCorvation, education and counsel about consuaer goods and 
services anil the ■anagavent of faiiily incoaa. Consumers Union's 
income is derived soley from the sale of consumer Reports , its 
other publications and films, consumer Reports, with a circulation 
of approximately 3 million, regularly carries articles on health, 
product safety, marketplace economics, and legislative, judicial 
and regulatory actions. 

^Consumer Federation of America is a coalition of over 200 
national, state and local consumer, senior citizen, labor, farm, 
cooperative and rtiral organizations which together reipresent more 
than 30 million people. 

^United States Public Interest Research Group (U.S. PIRG) is 

the Washington, D.C. office for state PIBGs across the country. 

FiRGs are nonprofit, nonpartisan, research and advocacy 
organizations. 

*Public Citizen is a nonprofit research and advocacy 
organization founded by Ralph Nader in 1971 that works on behalf 
of Its over 60 thousand members and all consumers. Congress Watch 
is the legislative advocacy arm of Public Citizen. 
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"RetorBs" of the tort systen Ilka S. G40 would significantly 
reduce an Injured passenger's potential for redress in the courts 
without providing any other, equally effective nethod for obtaining 
compensation. The omission of methods for alternative dispute 
resolution in this bill is perplexing, considering the fact that 
the need tor an alternative approach to time consuming, costly 
litigation Is well racognized. Yet this legislation drastically 
cuts back current legal rights of those individuals injured in a 
general aviation accident, without adding anything back to the 
product liability syste* to fill the void. 

DEFINITION OF "GENERAL AVIATION AIRCRAFT" 

As drafted, S. S40 would apply to any aircraft which is not 
engaged in regularly scheduled passenger flights, has been 
certificated by the Federal Aviation Administration (FAA) and which 
seats less than 20 people. This definition would take in 
helicopters used for emergency transportation and evacuation as 
well as recreational aircraft such as hot air balloons and gliders. 
It does not seem that such a result could have been Intended by the 
drafters and we would ask that such problems be explored and 
corrected before any action is taken on the legislation. 
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RSGDIATION BY THE PAX 

Th« General Aviation manufacturers argue tbat they deserve 
special treatnent because their industry receives extensive 
regulatory scrutiny by the Federal Aviation Adainlstration. Hhile 
It is correct to assert, as proponents of the bill do, that the FAA 
establishes standards far aircraft design, aaterials, workaanship, 
construction and performance, the Federal Aviation Act of 19S8, 49 
U.S.C. 1421 (a)(l)(5upp. 19B5) specifically requires the agency to 
set only »4n1iiii™ safety standards. Compliance with these standards 
indicates no more than the manufacturer performed the minimum 
effort required to make a product safe. See RESTATEKENT (Second) 
of Torts S288C (1969). Sfifi also . Wilson v. Piper Aircraft Corp . 
282 Or. 61, 577 P. 2d 1322 (1978); guskfiE v. Horfolk a Western 

Bailuax. ''^ m- ^d 434, 396 N.E. 2d 534 (I979). CovernNent 
standards may be outdated or under -protective, and may not reflect 
the state of knowledge of the industry concerning all safety 
consequences of industry practices. 

More important, FAA regulation often amounts to nothing more 
than self-regulation by the industry. In certifying the design, 
manufacture and airworthiness of a craft, "by regulation, the FAA 
has made the applicant itself responsible for conducting all 
inspections and tests necessary to determine that the aircraft 
comports with FAA airworthiness requirements." [JIii±. v. S. A. 
Empresa De Viacao hasSA Rio Grandense Variq . 467 U.S. 797,104 S. 
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Ct. 2761, 275« <19B4]; Oflfi al»e 14 CPR SS 21.33, 21.35 (1983)]. 

As th* Supren« Court explaln«d in Varly . the IntiMate involvemant 

of aircraft nanutacturerB ' eoployceB theoselvaB in the 

certielcation process is conpounded by the FXX's own practices: 

With fewer than 400 engineers, the Faa obviously cannot 
coBplete this elaborate compliance review process alone. 
Accordingly, 49 u.s.c. s 1355 authorizes the Secretary to 
delegate certain inspection and certification responsibilities 
to properly qualified private persons. By regulation, the 
Secretary has provided for the appointment of private 
individuals to serve as designated engineering representatives 
to assist in the FAA csrtlf Ication process. 14 CFS S 1B3.29 
(19B4) ■ These representatives are typically eaployeefi of 
aircraft manufacturers who possess detailed knowledge of an 
aircraft's design based upon their day-to-day involvemant in 
its development. See generally Ii^rovlnq ft jjrcraf t Safety pp. 
29-30. The representatives act as surrogates of the PAA in 
exavining, inspecting, and testing aircraft for purposes of 
certification. 14 CFR S 1S3.1 (19B4). In determining whether 
an aircraft coBiplies with FAA regulations, they are guided by 
the same requirements. Instructions, and procedures as FAA 
enployees. FAA order 8110.4 p. I51; CAA Manual of Procedure 
5 .70(b}. FAA employees may briefly review the reports and 
other data submitted by representatives before certificating 
a subject aircraft. Improving Aircraft Safety 31-32; FAA 
Order BllO.4, p. 159; CAA Manual of Procedure S -77. 

In view of this, it is not surprising that the supreae Court 

of California concluded in Eleworth v. Beech Aircraft £s££* > 308 

Cal. Rptr. B74 (1984): 

Here, there can be no question as to the intent of congress 
to allow the states to apply their own laws In tort actions 
against aircraft manufacturers for the defective design of 
airplanes. In spite of the fact that federal law may have 
completely occupied the field of regulation of aircraft safety 
and certification. The Federal Aviation Act of 1958 expressly 
declares that Its provisions are not intended to abridge 
reaedies that a party may have under state law. (49 U.S.C. 
S 1506). 

He are not aware of any alteration of the Federal Aviation Act or 

of any changes In FAA practices that would justify the abridgeaent 

of state tort law remedies embodied in S. 640. 



DigilizedbyGoOgle 



Finally, it Is Ironic that th* sa«e coimunity of alrplana 
■akBTB and UB«rs, known for opposing r«gulatlon by the FAA, is now 
••■king to hide behind such regulation as a >eans of avoiding 
liability. 

PRBKKPTIOH 



Proponents of this measure argue that preemption of state laws 
regarding liability is appropriate since every other aspect of th« 
aviation industry is regulated by the federal governnent. We must 
disagree. 

Tort law, as developed through the states, encourages 
■anufacturers to aake safe products. Tort litigation serves a 
coiplenentary function to regulation. Proponents of this bill seek 
to displace particularly effective, safety enhancing tort rules 
with a fedaral scheme which will tilt the balance in favor of 
■anufacturers, sellers and pilots. According to proponents, the 
changes contained in S. 640 are justified due to the federal 
regulatory role in their Industry. He do not agree, and Bust 
reiterate the tact that the Federal Aviation Adainistration is 
required only to set alnlnua safety standards. 

THE ISS0E OP SUPPLY AND DSIAHD AND STATUTE OF REPOSE 

The source of the economic decline of the general aviation 
industry can be traced to the surplus of high quality, used 
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airplanes on the aarket. S. 640 does not address the problens for 
th« industry caused by oversupply and reduced deaand. The March, 
1986 issue of Industry Week noted that: 

"A great many good used aircraft renaln available, especially 
at th* low end which reflects a basic industry problem: it 
■akes its planes too well...." 

"Until recently, major technological advances have been rare." 

To resolve the problem caused by the oversupply of good, high 
quality used aircraft tdiich compete favorably with the new models, 
the general aviation industry Is seeking an arbitrary cut-off of 
the right to pursue claims for damages. Under Section 7 of S. 640, 
passengers injured In a general aviation accident would not have 
the right to pursue a claim, if the accident involved a small craft 
or its parts which were acre than 20 years of age. 

The practical consequence of the 20 year statute of repose 
would be to automatically cut off reaedies to general aviation 
accident victims, irrespective of the useful life of the product 
(the useful life of a general aviation aircraft extends beyond 30 
years as a general matter) or the defectiveness or degree of danger 
associated with the product. It Is unfair to bar just, provable 
claims simply )»ecause of the age of the product, especially where 
as here, the Industry produces planes that are intended to last 
beyond 20 years. Purthermore, consumers purchase used small planes 
with the ei^ectatlon that they will be safe for use for many years. 

Just one example of how such a statute of repose might operate 
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STAHDASDS OV LIABILITY 

Sttction 5, which »*tm forth the BtandardB of manuCactur«r 
liability, dramatically tips th* scales of justice against ths 
victias of aviation accidents that result fro* daingerous defects 
In the aircraft Involved, section 5 would upset the proper balance 
between i^rtles to a lawsuit by eviscerating the doctrine of strict 
liability and creating significant barriers to recovery. 

Product liability cBses are inevitably co^lex ones where the 
■anufacturer'B expertise and necesserlly greater knowledge of the 
facts relevant to the issue of a product's deslqin and vanutacture 
create crucial advantages for defendants In the cases. Under S. 
640, accident victims would be forced to prove not only that a 
product was dangerously defective (as under the doctrine of strict 
liability) but other elements of llebility, evidence for which in 
many cases can be impossibly elusive. 

1. Section StbWlWAl Would Increase Plaintiffs Burden 

Section 5 would impose on plaintiffs a significant added 
burden when they brought strict liability claims. Instead of 
merely having to come forward and show that the product that 
Injured them was dangerously defective, they would also have to 
prove, in effect, that the condition of the product was 
unreasonably dangerous according to "engineering and manufacturing 
practices... which were reasonably feasible." Host courts already 
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p«nlt tiM I*asibility of design aitmmativB> to b« conaldarsd aa 
part of tba dBtBrMlnation of a produot'a dafactivanasa. Saa . A>iJ>r 
Barlcar v. Lull . Enolnaarlna £&. , Inc., 573 P. 2d 443 (Ca. 197S}; 

(lotb clr. 1976) (ai^lylng Maryland and Hiaaourl law). Howavar, 
as ttia court in Barkar Mida claar tha burdan of proving tbat tha 
product waa not dafactiva in light of tdiat waa faaalbla «UBt rast 
with tha aanufacturar. Aftar all, it la tha aanufacturar who la 
uniqualy poaitionad to undaratand tha cbaractarlatica of a 
product's daaign aa wall aa thoaa of any altarnativaa. it la 
siKply unfair to require the far leea qualified of the two partlea, 
tha plaintiff, to ahouldar the burden of proof in ttaia inquiry. 

2. Section SfbWlWAl Harrowa Manufacturar Liability 

At the aaMe tiwa as it increases plaintiff's burdan, sectiw) 
5(b) (1) (A) would narrow the scope of a aanufacturar ' s liability for 
an unaafe product. Before a plaintiff could even get bis or her 
case to the jury, he or she would have to show not juat that the 
defect waa unreaaonsbly dangerous In light of what could or should 
have baan poaalble but that the product waa defective "according 
to engineering and Manufacturing practices . . . which were reasonably 
feasible." nie use of the phrase "engineering and Manufacturing 
practicaa" coaas uncoatortably cloaa to auggasting that the Measure 
of defectiveness would be tha custoMS and practicaa of the 
industry. Even in a negligence context, the law haa long aince 
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rejactcd the notion that a >anufacturar'B obligatioiM ars United 
by industry custom or practic*. Saa The T.J. Hoopar . 60 F.ad 737 

(2d Cir. 1932) <L. Hand, J.). 

Any inclusion of a "state of the art" concept in a strict 
liability standard, vihich Section 5 would do, vust ancoi^ass 
incentives to produce safer aircraft. Accordingly, there oust be 
an affirmative duty to advance the atate of the art. Defectiveness 
or unreasonable danger nuat be detemined vith regard not just to 
'vhat was known but to what could have been known though appropriate 
testing and inspecting, and through investigation of potential 
product risks. At the same time, i^oduct design must be adjudged 
with regard not juat to what was reasonably feasible but to what 
could have been rendered feasible. A narrower formula such as the 
one included in Section 5 would seriously undercut manufacturers ■ 
incentives for safety. Holding a product to no greater standard 
than reasonable feasibility would mean that the law would not 
require the Manufacturer to ipush the limits of "existing 
technology" of safety beyond current limits — just -the opposite of 
what the doctrine of strict liability must continue to do. 

Manufacturers often argue that "state of the art" defenses 
allow manufacturers the freedom to improve their products without 
fearing that improvements will later be used against them to prove 
the availability of an alternative, safer design. On the contrary, 
S. 6401s state of the art language would encourage manufacturers 
to ignore the safety consequences of their activities. The 
standard of liability would i^ose negligence-based limitations 
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upon an injurad paraon's recovery Bven whBrs ha haa proven that the 
product ia unraaaonably dangeroua and dafactive. Accordingly, tha 
product vould not ba conaidarad unraaaonably dangaroua and 
detactlva unlaaa anginearing and BanuCacturing practicaa which vara 
raaaonably faasibie could hava prevantad tha barm. 

Under the liability standard of S. 640, Banutacturara would 
not b« ancouragad to advance tha atata of tha art, ainca Bay aaaking 
aatar aubstitutas tor dangaroua producta, liability could attach. 
State of the art language will sarva only to at if la aafaty 
innovatlona. 

3. section 5 Would Relieve Manufacturara of tha Duty of 

Producing "CraBhworthv" Aircraft or Aircraft Capabla of 
Wlthatandino Other Foreaaaabla Hlaka 

Saction 5(b) (1) (A) would adjudge tha aafaty daalgn of a amall 
plane only in the context of ita "intended uaa" or "intandad 
purpoae." Currant law, however, requlraa Mora of a product: it 
auBt b« adequate to Meet all foreseeable circumstancaa even if they 
involve uses or alauaas that ware never Intended, niia doctrina 
of foreseaability is indiapenaable to ensuring tha safety 
incantivee created by atrict liability. £fifii ^mH- , UOU v. 
Mational Union flastxis. 571 P. 2d 51 (1st Cir. 1978) . 

Under current law, it would be iBpoasible in virtually any 
state court for aircraft ownara to argua that either unueual 
•xigencias or pilot boldness, for exaapla, ar« not foreaeaabla in 
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the UB« of thair aircraft. Hor oould they argue that auch 
foreseeable factors would not lead to foreseeable deviations in the 
use of the aircraft tron "the purpose and . . . manner for which it 
was designed and manufactured." FroM the point of view of safety, 
particularly the safety of innocent passengers who have no control 
over such exigencies or deviations, it is critical that 
■anufacturers be obliged to continue to nake products that can 
Bccoimodate the risks that result fron such deviations. 
Unfortunately, Section 5 would relieve Manufacturers of this 
obligation. 

This doctrine is particularly vital in the area of general 
aviation because "foreseeability" helps to ensure that aircraft 
are designed to b« "crashworthy" . If the dasign of a craft were 
considered only in the context of thair intended use ( I.e . , used 
to fly, not to crash) then aircraft would not have to be designed, 
as they are now, to protect occupants fron Injuries in crashes. 
Mail V. Piper Aircraft Corporation , G5S F.2d 7S7 (10th Cir. 1981) ; 
Duncan v. Cespna Aircraft Cq. , 632 H.W.2d 375 (Tex. App. 1982). 
See Laraen v. General Hotors Corp . , 391 F.2d 495 (8th Cir. 1968). 
Indeed, courts fashioned the concept of "crashworthiness" as a 
design eleeent required for the foreseeable risks created by 
aircraft and autoBobiles precisely in response to Manufacturers' 
arguments that air and auto crashes were not among the intended 
uses of planes and cars. In Duncgji, for example, an easily 
correctable design flaw in the occupant seats led to death in a 
low-speed plane crash. The manufacturer sought to escape liability 
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In part on the ground that th« accident was not an intendad use of 
the craCt. Defining fores eeability very broadly, the court ruled 
that the Manufacturer had to be held liable for foreseeable, if 
unintended, mishaps. 

JOINT AND SEVERAL LIABILITY 

S. 640 would arbitrarily restrict recovery in general aviation 
accidents by substantially lieiting the liability of defendants who 
share responsibility for the accidents. Rather than allow injured 
parties to recover all their damage s fron a defendant who is 
substantially responsible for the injuries, as under the widely 
accepted state law rule of joint and several liability, S. 640 
would Unit defendants' financial exposure to the exact percentage 
of damages that plaintiffs can prove each defendant reeponsible 
for. 

Section 6's rule of conparatlve responsibility would bold the 
Innocent vlctlas of general aviation accidents — instead of the 
nanuf acturers , suppliers , maintenance personnel or pilots who 
caused the accident — financially responsible for the portion of 
damages attributed to "nonparties" te.g. . insolvent manufacturers, 
under- or uninsured suppliers and eqiloyers immune from lawsuits 
under workers' coi^tensatlon laws). This rule of law would leave 
general aviation accident victims undercompensated by limiting the 
liability of defendants whose conduct, by itself, was sufficient 
to cause the entire accident or was an essential factor In caueing 
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the accident. 

Furthermore, the co^iaratlve raBponslbllity provisions Bay b« 
inconsistent with some of the concerns addressed In Rule 19 oC the 
Federal Rules of Civil Procedure, Joinder of Persons Needed for 
Just Adjudication. The rule requiras that indispensable parties 
be joined to the action where feasible, and where not feasible that 
the action be disnissed unless strong policy considerations 
dictate otherwise. The rule is alaed at protecting the interests 
of nonparties and securing full recovery for plaintiffs. 

S. 640's requirement that the trier of fact uake findings as 
to the comparative responsibility of persons not a party to the 
action comes uncomfortably close to suggesting that courts have the 
power to adjudicate an absent party's share of responsibility. He 
are concerned that the comparative responsibility provisions of 
S.640 could be interpreted to interfere with the rules of joinder. 
Halntaining the integrity of the joinder rules Is important because 
they prevent nonparties from being unfairly affected by an 
adjudication and help ensure that parties will not be subjected to 
double or inconsistent liability. 

He believe that victims' interests in full, fair recovery are 
best served by preservation of the common law doctrine of joint and 
several liability. Under state law, joint and several liability 
applies only when there is an Indivisible harm resulting from the 
conduct of more than one party. A victim suffers Indivisible harm 
when multiple parties — like airplane parts manufacturers, assembly 
personnel and pilots — engage in injurious conduct, yet the conduct 
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of any one of the parties In itself could cause the entire injury, 
or the conduct of each party could be an essential cause of the 
injury. Because responsibility for the kinds of injuries resulting 
from aviation accidents cannot be logically divided among the 
defendants, it is unfair to condition plaintiffs' recovery on 
proving the precise responsibility' of each defendant. 

I.I ABILITY 



In recent years, the safety record of general aviation has 
improved, yet manuf acturers ' liability Insurance costs have 
increased. Borne might argue that such increases are the result of 
product liability claims. This is simply not the case. 

General aviation Is not the only endeavor plagued by 
substantial insurance rate increases over the last few years. 
Professions and activities, such as day-care centers, nurse 
Mldtrlves, school bus companies, commercial fishermen, architects, 
accountants, municipalities and physicians all have experienced 
huge prsmlua increases. These groups have experienced staggering 
rate increases, despite their safety records or litigation history. 
Moreover, many of these groups are self-insured, like the general 
aviation Industry, and are subject to standards of liability 
similar to those contained in S. 640. 



*S. 640 only retains joint and several liability for 
manufacturers under limited circumstances related to defective 
systems , coMponents , subasssMblles , etc . over which such 
manufacturers have substantial control. 
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In Doceaber of 1987, the Mational Association of Insuranc* 
Comnissionars testified before the Coammico, Consuaar Protection 
and Coapetltl vanes s Subcomalttea that It had concluded that tort 
legislation vould not reduce insurance rates: "Ha hava not ibought 
the underlying argument that the liability crisis was principally 
caused by excesses in tha tort aystsM." 

Furttaemore, the general aviation manufacturers have not 
offered any concrete evidence dainonstrating that enacting this 
legislation would have any impact on insurance rates. Tha 
suggestion that limiting victims' rights will automatically lower 
or contain premiviniB has no basis in fact. In January at this year, 
Roger Gilbert, chairman of the insurance industry's ratemaking 
organization warned in a speech before an industry group that tort 
reform " will not eliminate the market dynamics that lead to 
insurance cycles." According to Hr. Gilbert, "He must not over- 
promise — or even imply — that insurance cycles will end when civil 
justice reform begins." 

INNOCENT BYSTAKDEBS PBOVISIOH 

Exclusion of innocent bystanders from coverage under this bill 
Is unquestionably an improvement from previous proposals which 
included innocent bystanders. The bill as reported from the Senata 
Committee on Commerce in the last Congress also excluded bystanders 
In order to respond to the Aero Mexico disaster, where Innocent 
people on the ground and passengers aboard a commercial plane were 

16 



Digitized byGoOgIC 



involved in a gwiaral aviation accident. Wa vould again oftar the 
•xa^la of tha racant Baachcraft crash naar BMI in irtticti a aavan 
Honth old child was killad on tha ground, in ai^part of the 
axcluaion of innocant byatandara . Sinca tha Sanata Coaaarca 
COHaittea recognizad that innocent vlctina\bystander> and innocent 
victiB\coa>ercial passengerB should be excluded froa tha bill, wa 
■ee no coapelllng rationale tor tailing to extend the exclusion to 
all innocant pasaangara. 

COHCLDSION 

The General Aviation Accident Liability Standards Act would 
create reduced liability rules for manufacturer s of general 
aviation aircraft. The proponente of the legislation have not 
daaonstratad that tha existing state standards have been applied 
in an unreasonable aannar. In contrast, it is clear that the 
legislation would leave injured pasaangars without adaquata 
cospansation. Equally important, relaxing liability standards 
could only result in decreased incentives to deeign and aanutactura 
saCar aircraft. 
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POIHT-BY-POIHT REBUTTAL TO ATLA BROCHURE 

In March 19S9, the Association of Trial Lawyers of America (ATLA) distributed 
' » four-page brochure to members of Congress. The cover contains a sensational, 
bold mandate -- "WARNING: The General Aviation Liability Bill is UNFAIR to 
consumers and victims.' The text constitutes a flagrant and disgraceful 
distortion of the truth supported by exaiples and statements taken out of 
context. In view of the sany inaccuracies in the ATLA text, the following 
rebuttal is in order. 

ATLA 'Industry citims to be suffering from an 

insurance crisis and has sought relief ... 
to limit its liability for the manufacture 
of defective aircraft.' 

Reply The general aviation Industry has never claimed an Insurance crisis and 
has never att^ted to Unit its liability for defective aircraft. In 
fact, Manufacturers have publicly expressed their conniitment to satisfy 
any liability for defective products, and there are no caps in this 
bill. The industry does, however, seek relief froa damages that a 
court of law deteraines are the fault of others. 

ATLA 'Changing our legal system won't solve the 

insurance problat because the legal system 
didn't cause the insurance problem.' 

Reply Runaway court Jud<pnents have driven presiums out of reach and forced 
several general aviation manufacturers to self-insure -- at least up 
to catastrophic levels. Product liability costs -- Judgsents, 
settleMnts and defense costs — are now borne directly by the 
Manufacturers and Mist be recovered through new aircraft sales. The 
legal system reaalns the cause; the insurance prenium escalation an 
effect. 
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Reply IndWIduBl state raforat Mould hawa lltti* affect on aviation Insurance 
prwiias since changes In prtaluas reract national trends, not local 
BCtlons. 

ATLA The brochure brands is FICTIOH the iaplitd 
industry cUims thtt the 'production and 
sales of general aviation aircraft have 
declined drastically in the past ten years 
because o^ increased liability costs and 
exorbitant damage antrds.' They assert that 
'the decline In sales Is unrelated to the 
legal systeM, The reasons are many and 
varied, but the decline is not the result 
of lawsuits or insurance.' 

Reply Increased liability costs and exorbitant daaage awards ara the aost 
sisnificant aaong sever a1 causes of reduced sales. ATLA states the 
decline Is not the result of lawsuits or Insurance. HoMover, the 
increase In Industry product liability costs — JudgMnts, settleaents 
and defense -- frn $24 ■llllon to JEIO Billion over the past decade 
has occurred despite an liprovlng safety record. The tort systeM Is 
unquestionably at fault. 

ATLA A Cessna spokesman listed several factors 
contributing to the decline In aviation 
sales in an eleven-page paper, and product 
liability costs were mentioned In only one 
sentence. 

Reply The fact that the Cessna spokesman aentlaned product liability In only 
one sentence In an eleven-page paper Mans nothing) It Is an 
engineering dociaint. 

ATLA FlJQht International magazine explained the 
drop in sales 'because there are as many 
aeroplanes around as people want,' 

Reply Flight International has also written on niMrous occasions 
about product liability's lapact on airplane costs and the 
resultant drop In sales. HuMrous publications have written 
about this Industry's tort problws. In addressing the 
subject, The Econowlst offered, 'NelccM to an Industry killed 
by lawyers." (Attadamt 1} 

ATLA A GAMA spokesman Slid '... that we probably 
built toe many lirerift In the late 
•70' s...' 
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Reply GAHA has never said that product liability ms the ^qla cause of 
declining sales, but the aany planes built In the 19TD's are causing 
part of the product liability problta today, 

ATLA The brochun Identifies as FICTION 

sUtements that •this bill does not Umit 
tht rights of injured passengers or their 
faailies' and that 'It Is t modest and 
reasonable way to establish unlfora 
liability.' Moreover, they el ain "the bill 
does limit the rights of passengers and 
pilots' barring 'claims for compensation If 
the aircraft Is over a certain number of 
/ears old ... If the manufaeturer cannot 
stand behind Its aircraft after 12 or 20 
years, why is it safe enough for the 
American public to fly?' 

Reply The bill does not llilt the rights of Injured parties to seek redress; 
It does convey to the courts, however, the responsibility to deteralne 
the aaount and extent of liability. Koreover, the bill recognizes that 
aircraft Manufacturers should not be Indefinitely held responsible for 
products that are operated, repaired, serviced and sodlfled by other 
parties beyond the Manufacturer's control. Manufacturers do stantf 
(whlnd their aircraft and send post-sales Inforaatlon regarding the 
safe use and care of the products to the owners — for the life of the 
airplane . But there Is no guarantee of consunwr compliance, and no 
product w111 serve Its OMWr forever without proper care. 

ATLA 'By statute, FAA standards are minimum 

standards, allowing t significant degree of 
self-regulation by the Industry. Congress 
should not further shield the Industry ... 
but should instead focus on Improving 
safety. ' 

Reply The trial lawyers repeatedly Misquote FM standards as being 'MlnlBua 
standards.' In the law establishing the FM and In a11 of the FU 
regulations, the words 'nlnlaui standards' are always used with the 
qualifying words, "In the Interest of safety" or "necessary for safety" 
— a big difference. The FU says that 'such HlnlBun standards proving 
an acceptable level of safety. The tern 'alnlmm* apparently has been 
equated with the ter« 'nlnlMl,' but that Is not how the FAA views Its 
Mandate to prescribe standards.* Finally, there Is no Industry self- 
regulation. Konel While Manufacturers May perforM sone tests 
autonomously, they gust meet FAA regulations. FAA participates In some 
of this work, spot checks some, and reviews all certification data. The 
FAA retains final authority over airworthiness determinations. The 
tem "self-regulation" is Misused since the FAA Is the final 
certification authority. 
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ATLA $tite»eiits thit "triti l»yers ire tfte only 
group opposing this bill' tnd that 'it is 
support^ by tetutl 'consumers ' of the 
product involved, the aircrtft ouners 
themsalves," art Itbeled FICTIOK. Th» 
following statements are offered is FACT: 
'The Consumer Federation of America ... 
Consumers Union .. Public CItiitns ... U.S. 
Pirg opposes this bill. These groups have 
stated that it would malce it exceedingly 
more difficult, if not impossible for 
innocent passengers and their families to 
receive adequate compensation for the 
horrendous injuries and deaths associated 
with general aviation air crashes." 

Proponents of tha bill have HQI alleged that trial Tawyers are the only 
group opposing this bill. A nuaber of the national consuMr groups 
listed have testified before Congress In opposition to tha bill; their 
position Is no secret. They really have little. If any, stake In the 
Issue, however! the bill Mould not cover aircraft engaged In scheduled 
passenger -carrying operations. Those who truly have a consuMr stake 
In this legislation -- the actual owiars and operators of general 
aviation aircraft -- are wal 1 -represented nationally and they 
enthusiastically support this bill. Allegations that the bill Mould 
■ake it aore difficult, if not Impossible, for injured parties to 
receive adequate coMpansation Is slaply a cry to keep the *deep pocket' 
of the Banufscturer available forever In case the responsible parties 
cannot afford som of the outlandish court awards. 

ATLA 'Even purported backers of the legislation 

candidly admit the measure is flmed and 
would not solve the manufacturers' insurance 
problem. ' They quote AOPA President John 
Baker as writing in support of their 
position. 

The use of Kr. Baker's quotations to support ATLA's opposition to 
general aviation product liability legislation is Ironic Indeed. As 
recently as March 16, 1989, AOPA Issued a news release (Attachaent 2) 
which referred to such legislation as "strongly endorsed by the 
ZBS,OO0-M«ber Aircraft Owner and Pilots Association.- Hr. Baker Is 
quoted as saying, 'Product liability costs have dearly helped stifle 
technological Innovation In aircraft* and that 'prices also have 
skyrocketed due In large part to liability concerns.' Moreover, Hr. 
Baker's earlier quotation about product liability Jud^ents not being 
the cause of the new aircraft shortage contradicts the Chairman of the 
Cessna Aircraft Company who suspended production of piston -powered 
aircraft in I98G and has stated thay cannot resiae productiwi until the 
product liability Issue Is resolved. 
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ATLA 'Why should the Ameriean consumer — 

especially the innocent vfctims of defective 
aircraft -- pay the price for the poor 
Judgement of t billion dollar industry?' 
ATLA says the Industry claims it 'needs this 
bill to survive and that thousands of jobs 
are at stake.' They also add that industry 
deliveries increased by 40 percent Indollar 
volume in 1988 without special liability 
relief, and that they should build safer 
aircraft to avoid product 1 iabi 11 ty 
lawsuits. 

Reply Innocent victlns should not oav the price for defective aircraft! 
manufacturers should. However, Manufacturers should not pay for 
defective natntenance, defective servicing or defective operation. 
The courts have the responsibility to assess danages, and the 
resBonslble parties should pay their detemined sharei a manufacturer 
should not have to pay a large share when only nlnlnally responsible. 
Pie doMStlc general aviation industry i£ at risk -- both from the 
courts and foreign competitors -- and thousands of Jobs have Indeed 
been lost. 

19B8 unit delivery figures did show narginal Inprovenent for the first 
tlae in a decade. What is not Mentioned, however, Is that the 1143 
airplanes delivered in 198S eoMprise only 6.5 percent of the 17,811 
units delivered ten years earlier. PI ston- powered planes, long the 
mainstay of training and persona! flying, continue to be severely 
depressed In large part because of product liability costs. The dollar 
Increase reflects the continuing demand for higher priced turbine- 
powered business aircraft. ATLA's suggestion to build safer aircraft 
decries KTSB statistics that reflect continuing Improvement in general 
aviation safety despite an aging fleet, and the Board's findings that 
84X of s11 accidents involve hMan error. 

ATLA The brochure cites 'Examples of aircraft 

made safer as t result of lausuits which may 
never have been brought if this bill had 

Reply The problems with the Beech Bonanza V-tatI stomnd from some 
aerodynamic characteristics that were unknown when the airplane was 
designed In the I940's. Only after an extended Beech/FU program were 
the original deficiencies identified and corrected. The aircraft was 
'made safer' as ■ result of this program, not the 198S lawsuit. 

The Cessna 411 it in fact able to fly on one engine, but it requires 
a trained, coiipetent pilot. It does wet the FAA certification 
requirements and should not renain a liability of the manufacturer to 
cover operator incompetence. The plane crash ATLA notes resulted fro* 
evasive action the pilot had to take to avoid a mid~air collision -- 
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twt single- engine porfonunct — and he survtved. 

The allegation of defective seati In Cessna airplanes cites a Jury- 
awarded punitive diaages case as resulting In the seats being fixed. 
ATLA is wrong: the seats were neS 'fixed" because they were not 
defective . Cessna md the FU agreed on proposed changes to inspection 
and adJustMent instructions, but they ware never directed. HhyT The 
pilot coMHinity protested that any seat problems, particularly those 
cited In the punitive dwuge award, were the result of poor pilot 
JudgeMent, not the Manufacturer's design or Instructions. 

ATLA 'This Is btrdly tht time to be removing a 

mtjor incentive for building safe planes.' 
ATLA reiterites Its erroneous contention 
thet product liability is siaply not the 
cause of the industry's 'insaranee woes," 
and this bill will aake it far aare 
difficult for injured ptrtles to be fairly 
compensated. 

The Industry renwlns dedicated to building the safest airplanes 
possible, with or without this bill. This bi11 would, however, provide 
additional Incentives to other potentially liable parties to provide 
better service, Maintenance and operational cotqietence because of their 
coaparatlve liability. And the additional Insurance coverage they will 
seek should aake It even easier for Injured parties to be fairly 
coapensated. This b111 would have a positive effect on general 
aviation safety and the entire user coHunity. In fact. It wu1d 
restore som long-needed fairness and responsibility to the general 
aviation tort systea. That is why this legislation is supported by 
general aviation consueers, service organizations and unufacturers 
alike. 



Digitized byGoOgIC 



DEPOSIT- 
KJV 6 1989 

i 



DigilizedbyGoOgle 




DATE DUE 1 



































































































STANFORD UNIVERSITY LIBRARIES 
STANFORD, CALIFORNIA 94305-6004 



joogle 



